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Trust Funds Deposited Individual Credit 


Trust funds not lose their character such being 
deposited bank for the individual credit and account 
the person who trustee. Century Indemnity Co. Bank 
Gowanda, Supreme Court, Supp. (2d) 396. 

contractor entered into contract with the trustees 
certain school districts construct garage for the housing 
school buses. Plaintiff company gave the trustees its bond 
indemnify said trustees the event loss damages sus- 
tained them reason the failure the contractor 
faithfully. perform the terms the contract. contract 
provided that the contractor paid upon the completion 
his contract the sum $14,306.86, less the monthly “draws” 
paid. Such “draws” were paid checks the order the 
contractor irregular intervals, all amounting $12,- 
853.94. 'The contractor indorsed the various checks received 
him the credit his own personal account defendant 
bank. 

appeared that defendant bank had knowledge the 
character said deposits and that the contractor had informed 
one the bank officers his fiduciary relationship. Defend- 
ant bank applied contractor’s deposit his personal indebted- 
ness bank with full knowledge that such deposit represented 
payments upon the public improvement contract. Thereupon, 
plaintiff indemnitor contractor’s bond and assignee 
creditors under the contract sought recover from defendant 
bank the amount applied the bank the contractor’s per- 
sonal indebtedness. Defendant bank contended that the money 
loaned the contractor personally was expended and applied 
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him the contract and therefore claimed that the propor- 
tional part the money paid the contractor the trustees 
was not subject the trust provisions defined the Lien 
Law New York. 

was held that the money credited the payment the 
personal indebtedness was part the trust funds 
and did not lose such character the deposit diversion. 
Plaintiff, therefore, was entitled recover the money de- 
posited and diverted defendant bank. its opinion the 
court said: 


find that all deposits made the funds received the contractor 
were trust funds. appears that the defendant bank knew that 
plaintiff was acting fiduciary capacity when made such deposits. 
The contractor testified that informed officer defendant bank 
that fact and defendant did not deny such conversation. further 
find that said funds received from the trustees “draws” and deposited 
defendant banks were trust funds known the bank such and 
that the contractor received the same trustee. Lien Law, 25-a. 

The contract herein public improvement contract defined 
section McKinney’s Lien Law. find that the defendant cred- 
ited the contractor’s indebtedness such trust funds 
the manner and amount alleged plaintiff’s complaint. The 
defendant bank never became the owner entitled the funds 
hypothecated from the trust funds deposited the contractor. 
The bank all times after such hypothecation has been and now 
holding such part the funds paid itself the trustee for the 
others, any, interest. 


funds not lose their character such being de- 
posited bank for the individual credit and account the person 
who Bischoff Yorkville Bank, 218 106-111, 112 
759, 1916F, 1059. The law applicable the following 
trust funds which have been diverted must applied the $408,- 
907.28 paid the contractor the city. Fogarty City Albany, 
157 Misc. 30, 283 228; Wexler Schiff, 149 Misc. 834, 268 
143.” Bray Brothers, Inc., al. Marine Trust Company 

The plaintiff caused the contract completed the satisfac- 
tion the trustees well paid all outstanding indebtedness 
every kind and nature provided paid the contract herein. 
Assignments plaintiff were obtained from all the creditors paid 
the plaintiff herein indemnitor alleged the complaint herein. 
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The amount sought recovered from defendant plaintiff 
not excess the amount the indemnity paid under its bond. 

Defendant alleges affirmatively defense its answer that the 
money loaned defendant the contract personally was expended 
and applied him the contract aforesaid and therefore claims 
that proportional part the money paid the contractor the 
board was not subject the trust provisions the Lien Law, supra. 

Defendant failed take advantage the provisions the 
Lien Law, paragraph with reference money advanced upon 
assignments funds due and become due the contractor. 

The defendant claims that the contractor had expended $3,000 
$4,000 excess the contract price above mentioned the 
time his default. the opinion that the contractor’s claim 
may the fact. However, not convinced defendant’s evidence 
the amount thereof. 

any event, repeat that convinced that the moneys cred- 
ited the payment contractor’s notes were trust funds. 

This Court finds that the plaintiff has proven the cause action 
alleged its complaint fair preponderance the believable 
evidence. 

Let judgment enter favor plaintiff against defendant for the 
amount demanded plaintiff with interest. Let judgment enter 
accordingly. 


Right Bank Transact Title Business Outside 
Principal Office 


company incorporated under special statute bank, 
trust company and title guarantee company operated branch 
White Plains, Westchester County, outside New York 
City, its principal office. carried its title business this 
branch while carrying its bank and trust business its 
principal office New York City. competitor the title 
business Westchester County, contended that the company 
was prohibited the provisions the banking law New 
York from maintaining and transacting part its usual busi- 
ness banking from branch bank outside New York City. 

was held that, though bank trust company could 
transact any part its usual business banking any place 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§119, 215. 
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other than its principal office, nevertheless there were legis- 
lative restraints against the company doing its title business 
outside New York City. The title business under the super- 
vision the Superintendent Insurance and the public inter- 
ests are thereby fully protected, whereas the bank and trust 
business under the supervision the Superintendent 
Banking. does not appear that public interests the in- 
terests depositors, creditors stockholders are 
company’s title business Westchester County, nor that 
there any violation any statutory provision. 
Harlam Valley Title and Mortgage Co. White, Superin- 
tendent Banks, al. Supreme Court, Appellate Division, 
Supp. (2d) 592. 
its opinion, the court wrote: 


The Superintendent Banks the State New York and the 
Title Guarantee and Trust Company appeal from final order per- 
emptory mandamus (now Civil Practice Act Art. 78, 1300) which 
directs the Superintendent issue order that the Title Guarantee 
and Trust Company cease and desist from maintaining branch office 
No. William Street the City White Plains, Westchester 
County, and for costs. 

The original petition which the Superintendent Banks was 
the only respondent, was dated and verified October 20, 1936. Later 
order the other appellant was brought party. The ground 
for the relief sought was stated that the appellant Title Guar- 
antee and Trust Company, banking corporation was transacting 
portion its usual business outside the City where its principal place 
business was located and violation the then existing provisions 
the Banking Law, 195. Following previous decision this 
court (251 App. Div. 296 424) alternative writ 
mandamus issued. The final decision the trial court was based 
oral evidence, exhibits and agreed statement facts, stipulated 
the attorneys. The case back here long last after many trips 
court (251 App. Div. 911, 298 640; 256 App. Div. 393, 
599 and 603) and detour the legislature, Chap. 619, Laws 
1937; Chap. 684, Laws 1938. Appellant, Title Guarantee and Trust 
Company was incorporated under special statutes, Laws 1882, 
Chap. 392; Laws 1883, Chap. 367; Laws 1884, Chap. 167, which 
permitted function bank and trust company and also 
title insurance company. the only corporation the State having 
such combination powers and privileges. Its main office located 
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the County and City New York, 176 Broadway, Borough 
Manhattan. the time the commencement the proceeding and 
when the case was first this court, the Banking Law provided, “No 
trust company any officer director thereof, shall transact its 
usual business any place other than its principal place business, 
except that trust company may open and occupy the city 
which its principal place business located one more branch 
offices. Banking Law, 195, effect prior amendments 
1937, supra. 

The Title Guarantee and Trust Company began its title business 
Westchester County 1897, its offices and “title plant” were lo- 
cated White Plains. Until 1902 solicited and received applica- 
tions from the for title insurance policies properties located 
Westchester County, and issued policies thereon under its own name. 
Thereafter while continued maintain its office White Plains, 
longer received applications from the public for title insurance 
concerning Westchester County property, but guaranteed 
endorsement the policies issued other companies. ceased the 
latter practice 1936 and again made its facilities available the 
public. The petitioner engaged the business insuring titles 
real property located Westchester County, and competitor 
appellant. was determined this court, this case, 1937 (251 
App. Div. 296 424, supra) that any person aggrieved may 
mandamus and that person aggrieved the unlawful acts 
competitor. 

The appellant received income $2,035,670.32 from searching, 
examining and insuring titles 1936, and from its banking department 
during that period $265,667.53. 1939 the income from the title 
department was $1,766,440.19 and from the banking department 
$236,084.65. The only activity carried appellant its White 
Plains office connected with insuring titles real property. The 
court found that the title guarantee business was blended with the 
banking and trust activities and “All these activities and corporate 
powers are intermingled and are indivisible. the exercise all 
any these powers and the performance these various activities, 
every dollar its capital, its surplus and its banking deposits 
necessarily involved since has only one capital and surplus account 
for the transaction all such activities against which losses and 
expenses are charged and which profits are added,” and that 
proof was submitted that the maintenance and operation the title 
business unsafe and unsound “or impairs the capital assets said 
defendant.” 

Section 195 the Banking Law quoted was repealed 
(Laws 1937, Chap. 619, and that same Chapter was enacted, 
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105. Branch offices; prohibition doing business 
authorized places bank trust company officer, director, 
agent employee thereof, shall transact any part its usual business 
banking any place other than its principal office, except (The 
exceptions not involved here.) The change from the wording “its 
usual business” former Section 195 “any part its usual busi- 
ness banking” new Section 105 significant when applied 
appellant, the only corporation organized under the laws this state 
authorized combine the guaranteeing titles real property with 
the right carry banking and trust business. Also, the chronol- 
ogy events connection with this litigation and amendments the 
bills introduced the Legislature, which ultimately became Chapter 
619 the Laws 1937, leave little doubt that while the Legislature 
intended that the amendment general, the application quite 
specific appellant and this proceeding, and that thereunder, while 
appellant may not carry its banking and trust business outside the 
City New York, there inhibition against doing its title business 
outside the City. The latter activity under the supervision the 
State Superintendent Insurance; the former under the supervision 
the othere appellant, who would only interested the branch 
guaranteeing titles jeopardized the safety the banking and trust 
branch the business. 

There but one capital account the appellant and one surplus 
fund. Losses which occurred one branch its business would place 
the assets devoted other activities equal hazard. However, the 
Legislature has enacted, “It hereby declared the policy the 
state New York that the business all banking organizations shall 
supervised and regulated through the banking department such 
manner insure the safe and sound conduct such business 
and thus maintain public confidence such business 
the public interest and the interests depositors, creditors, share- 
holders and stockholders.” Banking Law, 10. This section was re- 
numbered and amended. Laws 1938, Chap. 684. was the Legisla- 
tive intent that the interests depositors, creditors and stockholders 
corporation exercising banking and trust powers should super- 
vised and regulated the Banking Department, and that the courts 
would intervene only when unrestrained violation law existed. 
has been written, banking corporation occupies different rela- 
tion the public than ordinary corporations, and its transactions 
frequently are subjected closer scrutiny and tested higher 
standard than that applied ordinary commercial affairs” (Roths- 
child Manufacturers Trust Co., 279 355, 359, 
527, 528, 120 480), and the same opinion quotes from 
earlier case statement that the banking business “peculiarly 
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object legislative solicitude order that depositors and stock- 
holders may protected and proper management those responsible 
therefor secured according legislative theories public welfare.” 
There legislative restraint against appellant’s exercising its 
title activities outside the City New York. Superintendent 
Banks the first instance supervise and guard the rights 
depositors its banking and trust branch, and the Superintendent 
Insurance have supervision over its title business. does not 
appear that the public interests the interests depositors, creditors 
and stockholders are jeopardized appellant’s title business West- 
chester County, nor that there violation any statutory provision. 


Right Set-off Against Bank Deposit 


Generally, entitled set-off, there must mutuality 
obligation, that is, the debts must owing between same 
persons and same right, but court equity will allow 
set-off where deny set-off would entail hardship which its 
allowance would avert. Marcum Wilhoit, Court Ap- 
peals Kentucky, 162 Rep. (2d) 10. 

this case plaintiff, member grocery company 
partnership, borrowed $4000 and $1000 respectively from 
bank. Because previous commitments the grocery com- 
pany with the bank, was suggested the officers the bank 
that the plaintiff borrow the money individually. Accordingly, 
plaintiff executed his individual notes the bank for the sums 
applied for and thereupon transferred the proceeds the loans 
checks the grocery company account. These notes were 
later made into one note which was also executed the plain- 
tiff individually under the same arrangement. When the 
bank closed there was outstanding this note $5000 executed 
the plaintiff individually. Thereafter the bank became in- 
solvent and plaintiff sought compel bank commissioner 
set off the balance the bank the credit the grocery com- 
pany against the said $5000 note executed the plaintiff 
individually. was contended, however, that plaintiff had 
right set-off because there was mutuality obligation; 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) §§771, 775. 
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the debts must owing between the same persons and 
the same right. was further contended that the set-off should 
not allowed because the interest third parties, namely 
the depositors the insolvent bank, since reduce the assets 
the bank allowing the set-off sought the plaintff 
would reduce the dividends the depositors. 


was held that although generally, entitled set-off 
there must mutuality obligation, nevertheless equity will 
allow set-off where deny set-off would entail hardship 
which its allowance would avert. The court will look the 
circumstances and substance transaction and the true in- 
tention the parties rather than form. this case was 
conceded that the plaintiff applied for the loan for the benefit 
the partnership and the officials the bank knew that the 
loan sought plaintiff was for the benefit the grocery com- 
pany and not for his individual use, and the suggestion 
the bank officials the plaintiff executed his individual note for 
the sum borrowed with the understanding that was for the 


use and the partnership and fact the funds were 
deposited the account the partnership and used 
its business. disallow the set-off the applica- 
tion the rule strict mutuality and obligation pay would 
result grave injustice and inequity. was also held that 
the interest depositors third parties was not sufficient 
warrant the court refuse plaintiff the relief sought. 


its opinion the court wrote: 


stated that the bank insolvent and will not pay dividends 
excess per cent the claims against the bank and appellees 
have failed and refused pay the grocery company any part the 
dividends the amount deposited the bank the credit the 
grocery company the time closed, notwithstanding the dividends 
theretofore paid the liquidator the bank excess the 
amount due from the grocery company the bank reason the 
note $1500 set out above, and avers that unless defendants bank- 
ing commissioner and liquidating agent are adjudged and required 
off the amount due the grocery company after the payment the 
$1,500 note, the plaintiff Marcum will required pay the $5,000 
note executed him for the use and benefit the grocery company, 
which fact was known the officers and directors the bank the 
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time the notes were executed and the time the notes were combined 
and renewed one note, and that the officers and directors the bank 
had full knowledge the transaction and knew that he, Marcum, did 
not receive derive any profit benefit either directly indirectly 
from the execution said note, and knew that the proceeds the notes 
were used for the Marcum Grocery Company which received the 
use and benefit the same. After making other allegations with 
respect the rights the parties being affected and that con- 
troversy existed between the parties, prayed for declaration 
rights under the facts set out and that adjudged entitled 
off-set the balance the credit the grocery company credit 
his note the sum $5,000. Henderson and Henderson 
were named party defendants the petition, but later filed their inter- 
vening petition which they consented that the partnership funds 
set off against the $5,000 note executed Marcum and joined the 
prayer the petition asking the same relief sought Marcum. 
Appellees filed general demurrer the petition and intervening peti- 
tion, which demurrer the court sustained and refused grant the relief 
sought and dismissed the petition. Hence this appeal. 

The case before demurrer the petition; that is, whether 
under the facts stated the petition and admitted demurrer appel- 
lants are entitled the relief sought. The generally applicable law 
governing the right set-off that there must mutuality obliga- 
tion; the debts must owing between the same persons and 
the same right. Bryant Brothers al. Wilson, Banking Commis- 
sioner, 253 Ky. 578, 1020; Jewett Martinsville Milling 
Co., Cir., 153. There is, however, generally recognized 
exception the rule where deny set-off would entail inequity and 
hardship which its allowance would avert, and such cases court 
equity will allow such set-off. Bryant Brothers Wilson, supra. 
will consider the case before from viewpoint the last stated 
principle; that is, whether comes within the general rule that re- 
quires strict mutuality obligation pay, within the exception 
the rule. Banks and Banking, 437, after stating the 
general rule, said: “On the other hand some courts have allowed 
the set-off, although the claims did not possess strict mutuality, and 
partners jointly indebted bank have been held entitled set off 
their individual deposits against the joint obligation.” Also, Michie 
Banks and Banking, Vol. page 301, sec. 157c, the general rule 
and the exception thereto with respect mutuality obligation 
thus stated: member firm which was indebted insolvent 
bank not entitled set off against his share the firm debt the 
amount his individual deposit the bank. And partnership de- 
posit cannot off against the debts the individual members 
the partnership owed the bank, unless there some special equity 
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equities justify it. Such special equities may arise under cir- 
cumstances fraud; where there are series transactions 
which joint credit given with reference the special debt; where 
the mode course dealing such furnish presumption that 
there was agreement that the mutual dealings each side, and 
independent debts, were set off against each other, and that, 
without such right retaining against each other, the parties would 
not have continued dealing with each other. Pennsylvania mem- 
ber firm, when sued the assignee insolvent bank his 
individual note, may, with the consent his copartner, set off debt 
due the firm.” 


Gordon, Secretary Banking, Anthracite Trust Company, 
1934, 315 Pa. 172 114, 115, 1160, Frank Burke, 
President Timothy Burke, Inc., borrowed his individual name 
the sum $6,610 from the Anthracite Trust Company. The officials 
the trust company who negotiated the loan knew that the money 
obtained Burke his note was for the purpose purchasing 
stock for the corporation and such was the use made the 
money. Later the trust company became insolvent and passed into 
the hands the Secretary Banking and that time there was 
owing the trust company the Burke note the sum $5,260 and 
Timothy Burke, Inc., had deposit with the trust company approxi- 
mately $5,500 which the corporation requested the Secretary 
Banking set off against the obligation the Burke notes. 
the Secretary Banking refused and insisted that the notes 
paid. opposition the right set-off was contended, 
contended the present case, that the trust company could not have 
brought suit against the corporation the notes, since the signa- 
ture the corporation does not appear thereon. sustain the 
right set-off was contended the other hand that the entire 
transaction from its inception was corporation matter, that the 
money was borrowed for the corporation order that might specu- 
late the stock another company, and that the money borrowed 
Burke’s note was fact used, was known the officials 
the trust company. The Supreme Court Pennsylvania sustained 
the contention the corporation and allowed the 
course the opinion the court said: “Upon several occasions, when 
called upon decide problems set-off, have looked through the 
transactions they appeared their surface order that might 
determine the real facts and the true intention the parties. 
Gordon, Secretary Banking, Union Trust Co., 308 Pa. 493, 162 
294, two trust companies deposited their trust funds with the 
other. Upon the taking possession one the secretary bank- 
ing and the claim the secretary for the amount the trust deposit, 
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the other company claimed set-off against because the trust 
fund deposit had the closed institution. There looked through 
names the realities the situation and accordingly determined 
that the true owners the two deposits were entirely different per- 
sons, and the basis this fact concluded there was mutu- 
ality right. Mr. Justice Kephart, speaking for the court, said: 
‘The names which suit could brought and defended furnish 
indication, but are not the only criterion, the right set-off. 
whom the funds really belong? Mutuality right set-off 
not circumscribed the “right bring action,” but the broader 
question may be, and generally is, importance. Whose money 
claim proposed used set-off? This the true equitable 
principle which governs such questions.’ 


that same opinion the court cited number other cases 
which support the right set-off like and similar cases. The trend 
those cases seems the effect that court equity will look 
the circumstances and substance transaction and the true 
intention the parties rather than form. the case bar 
alleged the petition and admitted demurrer that the appellant 
Marcum applied for the loan for the benefit the partnership, Mar- 
cum Grocery Company, and the officials the bank knew that the 
loan sought Marcum was for the benefit the grocery company 
and not for his individual use, and the suggestion the bank offi- 
cials Marcum executed his individual note for the sum borrowed with 
the understanding that was for the use and benefit the partner- 
ship, and fact the proceeds the loan were then and there de- 
posited the account the partnership and used further- 
ance the partnership business, and presently became asset 
the partnership, and part the $6,101.89 deposit the bank 
the credit the partnership the time the bank closed. con- 
clude, therefore, that the facts this case bring within the category 
the cases and authorities cited, supra, and disallow the set-off 
the application the rule strict mutuality and obligation 
pay would result grave injustice and inequity. 

Appelles cite and rely upon numerous authorities sustain the 
judgment the lower court refusing allow the set-off, among 
which Jewett Martinsville Milling Company, supra. The facts 
that case are thus stated the opinion, which for conveniense 
here reproduce: 

“The First National Bank Martinsville was national bank 
which closed its doors June 27, 1932. The milling company, long- 
time customer the bank, then had deposit $5,977.85. Clifton 
Schnaiter, who then was and long theretofore had milling 
company’s president and the owner practically all its capita! 
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stock, had signed, maker, note the bank, upon which, the 
time the bank’s closing, there was due $4,000, the note having been 
reduced payments that amount from the original loan 
$5,000. 

“In 1928 the milling company held mortgage upon large farm 
owned the Major estate, secure indebtedness the com- 
pany $2,457.09. The farm was subject prior mortgage 
$25,000 which was due, and its foreclosure was 
asked the bank loan his company $25,000 pay off that mort- 
gage, having been arranged that title the farm would then 
conveyed. bank’s officers, upon consideration the matter, in- 
formed Schnaiter that the bank would make loan his company, 
but that he, Schnaiter, would take the farm the bank would 
let him have $20,000 his own notes, secured mortgage 
the farm, and that his own unsecured note would let him have 
$5,000. Schnaiter accepted the proposition, took title the farm 
(which still holds), gave the bank his individual notes secured 
his mortgage the farm for $25,000, and his unsecured note for 
$5,000, the entire proceeds the loans going toward paying off the 
first mortgage, which was released. How the milling company’s sec- 
ond mortgage was treated disposed order place the bank’s 
mortgage first, the evidence does not disclose.” 


Schnaiter and the milling company sought have the money 
deposit the insolvent bank set off against the note executed him 
individually. The District Court allowed the set-off but the Circuit, 
Court Appeals, Seventh Circuit, reversed the order the District 
Court and denied the right set-off. facts that case, ap- 
pear that opinion, are somewhat similar the facts the case 
bar, except, however, Schnaiter, who borrowed the money his indi- 
vidual note, invested the proceeds the loan farm and the deed 
was made him individually and then mortgaged the farm the 
bank secure the loan, and still holds the farm which was never 
conveyed the corporation otherwise became asset the cor- 
poration. the proceeds the loan made the bank Schnaiter 
had been immediately deposited the credit the corporation with 
the understanding and acquiescence the bank, had Schnaiter 
immediately conveyed the farm the corporation and had thereby 
become asset the corporation, the facts then would analogous 
the present case and doubt different result determination 
that case might should have been reached. Since the facts 
the case supra are distinguishable from the facts the present case 
the respects indicated, not think sufficient support the 
contention appellees. number other cases are cited and 
relied brief upon examination them for 
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ourselves find that they come with the same category the last 
cited case supra, except that they are not strong favor 
appellee’s contention the one have presently distinguished. 
Hence, becomes unnecessary discuss elaborate the other 
authorities cited for appellees. 

further insisted for appellees that the set-off should not 
allowed because the interest third parties; namely, the deposits 
the insolvent bank, since reduce the assets the bank 
allowing the set-off sought appellants would reduce the dividends 
the depositors. Conceding that the depositors are interested par- 
ties and might suffer minor losses resulting from the set-off, yet 
must remembered that the conditions were brought about the 
conduct and acquiescence the officials the bank with whom the 
depositors had entrusted their money, and any minor 
might result the depositors the allowance the set-off indeed 
meager comparison the loss and inequity which would suffered 
appellant Marcum the set-off denied. not think that 
the interest the other depositors third parties, they such, 
sufficient warrant court equity refuse appellant Marcum 
the relief sought. 

For the reasons stated the judgment reversed and remanded 
with directions set aside and overrule the demurrer the peti- 
tion and for proceedings consistent with this opinion. 


Construction Notes with Reference Time 
Maturity 


All provisions notes were required given effect 
construing them, and the construction placed them the 
interested parties was required taken into consideration. 
Collateral Liquidation, Inc. Renshaw, Supreme Court 
Michigan, Rep. (2d) 834. 

this case defendant executed two promissory 
notes which recited that maker promised pay specified sum 
demand. The notes also contained provisions for install- 
ment payments $10 monthly and the event default 
payments depreciation the value collateral securities 
pledged for the payment said notes, the holder could its 


similar decisions see Banking Law Journal Digest (Fifth 
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option declare the notes due and payable 
notes also granted the holder the right its option purchase 
for itself sell the collateral security the event default 
payments due. Defendant paid several installments 
these notes. about May 1934, plaintiff corporation 
became the owner the two notes and also the pledgee’s 
interest the stock which had been pledged collateral se- 
curity. demand for payment the indebtedness repre- 
sented these two notes was made upon defendant until 
about January 21, 1938. February 21, 1938, plaintiff 
instituted suit for the collection the indebtedness repre- 
sented the two promissory notes. 

was held that the notes were not demand notes but con- 
stituted installment notes and the six-year statute limita- 
tions began run each installment, fell due. Hence 
holder could recover amount represented installment pay- 
ments which accrued within six years prior date which 
suit was instituted. The fact that installment notes authorized 


holder sell stock pledged collateral security, and apply 
proceeds the indebtedness, did not require the holder sell 
the stock and holder’s failure maker’s default did 
not preclude holder from subsequently recovering balance due 
the notes. its opinion the court said: 


Plaintiff appeals and contends that the notes are installment notes 
and the statute limitations would begin run each installment 
fell due and plaintiff’s cause action would not barred 
those installments which fell due within six years prior the institu- 
tion suit. 

was stipulated that the Union Trust Company, original payee 
named one the promissory notes, subsequently merged with the 
Union Guardian Trust Company; and that the two corporations con- 
stitute the same corporation entity. The record shows that from time 
time the Union Trust Company made available its employees 
stock the Guardian Detroit Union Group, the parent company 
which the Union Guardian Trust Company was part; that defendant, 
employee the Union Guardian Trust Company, purchased five 
shares Guardian Detroit Union Group stock pursuant the stock 
purchase plan which the employee could have the benefit paying 
for the stock over period time. Defendant made four payments 
the $550 note. 
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have never been called upon interpret this 
character. 

Lower Muskegon Heights Co-operative Dairy, 251 Mich. 450, 
232 181, 183, said: far the parties their con- 
duct have placed interpretation upon the contract, such interpre- 
tation construction should given consideration arriving 
conclusion.” 

Barron Boynton, 137 Me. 69, 2nd 191, 192, defendants 
executed note the sum $3,286.31. The note read follows: 


Demand for value received promise pay the order 
Mrs. Margaret McFadden Portland, Me., Thirty two hundred 
eighty six and 31/100 Dollars with Interest the rate per cent. 
per annum, for such time said principal sum any part thereof 

“Interest paid the first day each month 

“Monthly payments Fifty dollars each month. 


The supreme court Maine interpreting this note said: “It 
well-established rule that the construction note the intention 
the entire contents the instrument with part excluded from 
consideration, and anything written printed the note prior its 
issuance relating its subject matter must regarded part 
the contract and given due weight its construction. When there 
patent ambiguity the instrument, competent for the Court 
determine from the paper itself, the light the circumstances 
which was given, what was the actual intention the parties. 

“Applying these rules the instant case, examination the 
entire text the note suit its material parts leads the conclu- 
sion that the plain intent the parties was that the makers this note 
were have time which liquidate their obligation and not com- 
pelled pay the entire debt demand. The note was for substan- 
tial amount and apparently was intended that collateral security 
should furnished. the express terms the contract, interest 
was paid the first day each month, and ‘Monthly payments 
(were) Fifty dollars each finally, the parties them- 
selves treated the paper installment note the payments credited 
the back the instrument witness. These facts, think, clearly 
warrant the construction which have placed upon this 
accord with the view taken substantially analogous facts Trigg 
Arnott, Cal. App. 455, 330. See Brannan’s Neg- 
Inst. Law, 6th Ed., 197.” 

Trigg Arnott, Cal. App. 455, 330, 331, the 
note read follows: 
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“March 1931 

“On demand after date promise pay... 

also conditioned that monthly installments shall paid 
sums not less than $100.00 each, the 5th day April, 1931, and 
the same date each and every month thereafter, applied 
principal.” 


The court interpreting the above note said: “It apparent 
that the note simply demagd note, the trial court’s finding that 


the cause action based thereon barred the statute limitations 
correct and the judgment must affirmed. our conclusion, 


however, that proper construction the language the instrument 
indicates that not simply note payable demand. 
sory note contract writing and the event ambiguity 
appearing its face construed any other written contract. 
The instrument under consideration presents patent ambiguity, since, 
although the first paragraph indicates that payable demand, 
the second paragraph clearly states that ‘it also conditioned’ that 
the principal sum mentioned the note shall paid monthly in- 
stallments ‘of not less than $100.00 each,’ such monthly payments 
begin April 1931, and made the corresponding date 
each and every month thereafter. The third paragraph contains 
acceleration clause providing that ‘in case default any payment 
interest and principal the entire debt shall immediately become due 
and payable the option the holder Taking the note 
its entirety, clear that the instrument one which payable 
specified monthly installments and that only case default such 
payments shall considered demand note. This conclusion 
fortified the practical construction which the parties the con- 
tract themselves placed upon the language the instrument since the 
note itself shows its back that four monthly installments $100 
each were paid during the months April, May, June, and July, 1931, 
and were duly credited the principal the note the holder.” 

construing the notes the case bar, all their provisions 
must given effect and the construction placed upon them the 
interested parties must taken into consideration. The notes con- 
tain acceleration provision which optional with the holder the 
note. The notation the notes that certain sums are paid 
monthly followed partial payments the notes strong indica- 
tion the manner which the notes were paid. our 
opinion the notes were intended and are installment notes; and 
the weight authority that the statute limitations, Comp. Laws 
1929, 13976, begins run each installment falls due. 
Sec 897 for citation cases. 
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There was duty obligation upon the part plaintiff sell 
the pledged stock. 

Allen Hook, 198 Mich. 122, 164 384, 1918A, 
441, pledgor executed promissory note payable the pledgee and 
pledged certain stock collateral security. Later the pledgor ex- 
pressly authorized the sell the stock, but the pledgee did 
not inform the pledgor whether the stock had had not been 
sold. Subsequently, upon trial, the defense was interposed that the 
stock which had been pledged collateral security should have been 
sold the pledgee. The court said: “Defendant admits that plaintiff 
made reply his request that take the stock payment 
the note, and states that reply was received his 
fendant rather seeks give the impression that the time wrote 
the letter the stock had some value, but that later depreciated and 
worthless, and that had not understood that plaintiff was 
others. Plaintiff was the holder the collateral, and such had 
right retain until the note was paid. was under obliga- 
tion sell the collateral before bringing suit, nor can charged 
with negligence failing so. And the mere fact that the stock 
depreciated value after maturity would not charge plaintiff with 
the loss. Defendant was liberty all times redeem the col- 
lateral making payment the note; this concedes did not do, 
and the reason did not was because did not have the funds.” 

The judgment reversed and the trial court directed enter 
judgment favor plaintiff the amount represented the in- 
stallment payments which accrued within six years prior February 
21, 1938, the date upon which suit was instituted. Plaintiff may 
recover costs. 


Notes Left Letter Daughter Testator Not 
Transfer Property 


testator made the following provision his will: “If 
the time death any children shall indebted 
me, said indebtedness shall considered part 
estate and shall deducted from the bequests herein made 
any such child, provided that none children shall con- 
sidered indebted unless such indebtedness evi- 
denced promissory note notes signed said child 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §383. 
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children and possession the time death.” 
testator had delivered letter, containing notes executed 
son, daughter regarding use notes after the testator’s 
death. letter containing the notes was opened after 
testator’s death. appeared that the notes were used 
case contest the will the son. 


was held that the delivery the notes the letter 
the daughter was not transfer property absolute 
possession her. daughter was the testator’s agent 
bailee and testator did not part with the right property and 
possession notes which were treated evidencing 
advancements son. Doppes’ Estate, Court Ap- 
peals Ohio, Rep. (2d) 208. 

its opinion the court wrote: 


There was contest the will within the time provided law. 

claimed appellant that there being contest the will, 
the notes should not considered, that they were 
ther, that the notes were not the possession the testator pro- 
death,” prerequisite collectability. 

Under the writing and the evidence adduced, the whole question 
rests upon whether the decedent had surrendered 
sion the notes, that there was liability the part the 
maker. 

The will specifically barred any person contesting the will from 
any participation the estate. 

There nothing the record show that Henry Doppes 
could not have obtained possession the letter containing the notes 
given his daughter Helen during his lifetime. She appears from 
the evidence have been his agent bailee for the purpose pre- 
serving the evidence and there nothing indicate any other purpose. 

Our conclusion that the notes the letter which was delivered 
Helen was not transfer the property absolute possession 
her and that Henry Doppes did not part with the right prop- 
erty and possession therein. 


urged appellant that the court common pleas its 
judgment exceeded the request made the application the execu- 
tor for instructions. are unable see how the judgment exceeds 
the request the application, unless declaring the notes 
valid obligation belonging the estate Henry Doppes. The 
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fact that the court made such pronouncement connection with the 
latter part the judgment, holding that the sum thereof was 
deducted from the distributive share Henry Doppes, would seem 
leave the settlement the estate clear the duties the 
executor, notwithstanding, the order set forth that the notes 
should listed the inventory. The statute does use language 
indicating that such advancements should considered part the 


estate. 
The application the Executor the Probate Court for in- 


structions contains full report the notes question 
would seem sufficient return for use distribution the estate, 
without disturbing the inventory. 

Our conclusion that the money represented the notes was 
given the son, Henry Doppes, the father advancement, 
and should considered the settlement the estate. The form 
the report immaterial, whether listing the inventory, 
reported some other way, the requirement that the sum due 
the note deducted from the distributive share Henry Doppes 
and Gertrude Doppes, his wife. 

This conclusion requires effect affirmance the judgment 
the court common pleas, except the listing the notes 


the inventory asset the estate. that, the judgment 
may modified. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


DEPOSITOR’S RELATION BANK NOT THAT 
ORDINARY CREDITOR 


Jacobsen’s Estate, Surrogate’s Court, Supp. (2d) 


The relationship between bank and depositor ordinarily de- 
nominated ‘‘debtor and but bank deposit 
more than ordinary debt and depositor’s relation the bank 
not identical with that ordinary creditor. 

this case decedent was the employ corporation 
New York agent. the time his death the corporation from 
time time transmitted cable the decedent large sums 
finance his purchases for the company and all the 
monies transmitted were deposited the individual bank 
the decedent. The Public Administrator New York County 
brought proceeding compel bank deliver $900,000 deposited 
with under the individual account decedent. The bank raised 
the question jurisdiction the Surrogate Court contending 
that deposit monies account constituted debt and that 
the Surrogate Court had jurisdiction enforce the collection 
debt. was held that notwithstanding the fact that the rela- 
tionship between bank and depositor debtor-creditor relation- 
ship, nevertheless bank deposit was more than ordinary debt 
and the depositor’s relation the bank was not identical with that 
ordinary creditor. Since evidence established that monies 
deposit deceased’s name were property employer subject 
possible set-off for salary bonus other claims due the decedent 
from the employer, bank was not position resist payment 
under decree Surrogate Court. 


Proceeding the matter the estate Jacob Jacobsen, wherein 
the Public Administrator New York County initiated discovery 
proceeding against the Chase National Bank the City New York 
and another. 

Decree with opinion. 

Joseph Cox, New York City, for Administrator 
New York County, petitioner. 


similar decisions see Banking Law Digest (Fifth 
Edition) §§390, 424. 
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Saxe, Bacon O’Shea, New York City (William O’Shea, Jr., 
John Johnson, Henry Kennedy, all New York City, counsel), 
for Societe Anonyme des Anciens Etablissements Hotchkiss Cie, John 
Saxe, William O’Shea, and John Johnson, respondents. 

Milbank, Tweed Hope, New York City (Timothy Pfeiffer 
and William O’Connell, both New York City, counsel), for 
Chase Nat. Bank City New York, respondent. 


FOLEY, Public Administrator New York County initi- 
ated this proceeding against the Chase National Bank the 
City New York and the Societe Anonyme des Anciens Etablisse- 
ments Hotchkiss Cie (hereinafter referred Hotchkiss Co.) 
for the purpose enforcing delivery the bank monies deposited 
with under account maintained the name the decedent, 
Jacobsen. The amount the account substantial, aggregat- 
ing approximately $900,000. 

Hotchkiss Co. French corporation. had its principal office 
Paris. had been engaged for many years the manufacture 
artillery, munitions and motor vehicles. was brought into the pro- 
ceeding under process which was duly served upon it. addition, its 
attorneys fact have appeared. The company, its answer, asserted 
that the owner the account and entitled the monies therein. 
further alleged that the decedent was agent the company 
Europe for several years and that November, 1939, was decided 
send him the United States act for chiefly agent the pur- 
chase equipment, steel, machines and materials this country; that 
during the period from November, 1939, until the death the decedent 
July, 1940, Hotchkiss Co. from time time transmitted cable 
the decedent large sums money finance his purchases for the 
company and that all the monies transmitted were deposited 
the individual the decedent the Chase National Bank. 
also alleged that from time time the decedent withdrew sums from 
the account pay for purchases made behalf the company and 
for the expenses its agency New York. 

The respondent bank has asserted claim its own part the 
account the monies deposited except allowance for its 
expenses this proceeding. has, however, raised preliminary 
question the jurisdiction the Surrogate’s Court compel the 
payment the bank make appropriate decree determining 
the issues between the Public Administrator representing the estate 
and Hotchkiss Co. rival claimant the account. 

Specifically the bank asserts that deposit monies account 
constitutes debt and that this court has jurisdiction under Sec- 
tions 205 and 206 the Surrogate’s Court Act enforce the 
tion debt. 
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These contentions are overruled. There complete jurisdiction 
this court under the applicable statutes and the more recent 
sions the Court Appeals compel the delivery monies 
bank account the name the decedent the administrator, execu- 
tor other legal representative the estate. There is, moreover, full 
and complete power and authority determine the ownership the 
fund between the representative the estate and claimant the 
same account. Matter Akin’s Estate, 248 202, 161 471; 
Matter Raymond Davis’ Estate, 248 67, 161 421; 
Matter Wilson’s Will, 252 155, 169 122. 

The general powers and jurisdiction this court are set forth 
Section the Surrogate’s Court Act. The predecessor section con- 
tained the Code Civil Procedure was comprehensively extended 
the general revision the practice and procedure this court 
enacted 1914. the historical analysis these powers, the en- 
larged provisions the first paragraph that section become impor- 
tant. They authorize the Surrogates ‘‘administer justice all mat- 
ters relating the affairs decedents, try and determine all 
questions, legal equitable, arising between any all the parties 
any proceeding, between any party and any other person having 

They grant power adjudicate ‘‘all matters necessary deter- 
mined order make full, equitable and complete disposition 
the matter such order decree justice requires.’’ its form 
after the 1914 amendment there followed the recital eight different 
classes proceedings. The appellate courts their interpretation 
what now Section had held that equitable jurisdiction only ex- 
tended the eight classes proceedings specifically enumerated. 
Matter Holzworth, 166 App. Div. 150, 151 1072, affirmed 
215 700, 109 1079, decided 1915, and Matter Monds- 
hain’s Estate, 186 App. Div. 528, 174 599, decided 1919. 
particular was held that this court had equitable jurisdiction 
proceedings discover property withheld from estate. 

1921 (Laws 1921, 439), order correct the narrow limi- 
tation these decisions, Section was amended significant and 
important manner. The amendment gave notice ‘‘that the powers that 
are specific shall hereafter read being ‘in addition and with- 
out limitation restriction on’ the powers that are 
Cardozo, Ch. J., Matter Raymond Davis’ Estate, supra [248 
67, 161 423], decided 1928. The language quoted 
that sentence had been inserted the amendment made 1921. 
his opinion Chief Judge Cardozo continued: ‘Concentration 
jurisdiction decedents’ the purpose clearly re- 
vealed the statutory scheme. ‘The state has empowered surrogates 


q 
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unmistakable language, and not the function the courts 
discover fashion reasons for thwarting the manifest policy.’ Per 
Thomas, J., Matter Coombs, 185 App. Div. 312, 314, 173 
58, 60. remit the claimant another forum after all these ad- 
vances and retreats, these reconnaissances, and skirmishes, would 
postponement justice equivalent denial. anything due 
him, should get the forum whose aid has 


Again, 1924, the legislature made broadening amendments 
Section 40, subd. and Sections 205 and 206, Surrogate’s Court Act, 
which relate discovery proceedings. Chapter 100 the Laws 
1924. Previous those amendments mere transfer the assets 
the respondent before the time the trial left the court without 
power enforce against him the payment the proceeds its sale 
its value had been converted him. The property sought could 
thus conveyed from one person another and series discovery 
proceedings against the successive transferees might all terminate 
futilely. The court was still without power follow the proceeds 
the property wrongfully sold disposed and withheld from the 
legal representative the estate. the amendments 1924 
sweeping change was made. The court was given the power not only 
direct the delivery the property but, had been diverted 


disposed of, decree payment the proceeds its value impress 
trust upon the proceeds make any determination which eourt 
equity might decree following trust property funds. 
tion 206, Surrogate’s Court Act. 


was the light this historical background that Judge Lehman 
wrote Matter Akin’s Estate, supra. significant that was de- 
cided within few days after the decision Matter Raymond 
Davis’ Estate, supra. The question issue the Akin case was the 
determination title the monies bank account. few 
days before the death the decedent, they were maintained de- 
posit account his name. The respondent presented the bank 
draft order, apparently signed the decedent, for the payment 
the entire fund deposit. The bank honored the draft and the monies 
were thereupon transferred new account the same bank the 
name the respondent. The Surrogate after trial held that title 
was the estate. The claim gift the respondent was overruled 
and decree made pursuant the provisions Section 206, Surro- 
gate’s Court Act, directing payment the proceeds the account 
the administrator, the petitioner the proceeding. the Court 
Appeals the decree was attacked for lack jurisdiction the Surro- 
gate’s Court. The contention was overruled. The effect the amend- 
ments made Sections 205 and 206 Chapter 100 the Laws 
1924, above referred to, was considered and they were given recogni- 
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tion and Judge Lehman his opinion [248 202, 161 
472] concluded with the statement, ‘‘If doubt the legis- 
lative intent had existed before, that amendment makes clear that 
proceeding the Surrogate’s Court has now jurisdiction 
dispose every claim property which should delivered 
executor, administrator, 


Matter Atkin’s Estate was cited with approval and followed 
Matter Wilson’s Will, 252 155, 158, 169 122. 

Matter White’s Estate, 119 App. Div. 140, 103 868, de- 
1907, relied upon the bank here support its contention 
that bank account debt and may not made the subject 
discovery proceeding. the face Matter Atkin’s Estate, 
pertinency the pending proceeding because construed the form 
the section dealing with the general jurisdiction this court and its 
specific statutory provisions relating discovery proceedings they 
existed previous the amendments hereinbefore referred to. Again, 
Chief Judge Cardozo’s observations Matter Raymond Davis’ 
Estate, supra, are illuminating: ‘‘Early decisions were made upon 
the basis different grant power. must hold them super- 
seded the provisions the statute.’’ 

Further reliance placed the bank upon the decision the Ap- 
pellate Division, Fourth Department, Matter Hammer’s Estate, 
287 App. Div. 497, 261 478, 485, affirmed 261 677, 185 
789. The facts that case were substantially different from those 
here. But far from having any controlling effect favor the bank, 
supports the conclusion that jurisdiction over monies account 
exists discovery proceeding. Presiding Justice Sears restated the 
rules that discovery proceeding was limited the recovery specific 
personal property monies the proceeds value such personal 
property and that discovery proceeding may not employed 
enforce the collection debt. cited Matter Akin’s Estate 
authority for the existence jurisdiction the Surrogate’s Court 
over deposits monies and stated that the ‘‘property may intangi- 
ble, such right bank account.’’ the Hammer case, supra, 
none the monies remained deposit the respondent bank. There 
was claim that the estate funds had been withdrawn one the 
executors, deposited his personal account and diverted his own 
use. The proceeding apparently was predicated upon the theory that 
the bank was liable for paying the estate funds with knowledge the 
diversion. What was attempted enforced against the bank, 
therefore, was liability ordinarily the subject action for dam- 
ages sustained result the bank’s participation the embezzle- 
ment. Bischoff Yorkville Bank, 218 106, 112 759, 
1916F, 1059; Grace Corn Exchange Bank Trust Co., 287 
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doubt the jurisdiction the Surrogate make the decree, the 
Appellate Division put aside the jurisdictional question 
said, ‘‘we prefer determine the controversy upon the 
The affirmance the Court Appeals the Hammer case was with- 
out opinion. implication that court must deemed have fol- 
lowed its prior decisions Matter Akin’s Estate, supra, and Matter 
Wilson’s Will, supra, and have sustained rather than overruled 
the jurisdiction the Surrogate’s Court disputes involving bank 
deposits. 

True, the relationship between bank and depositor ordinarily 
denominated debtor and creditor relationship. ‘‘However, bank 
deposit more than ordinary debt, and the depositor’s relation 
the bank not identical with that ordinary creditor.’’ Gibraltar 
Realty Corp. Mt. Vernon Co., 276 353, 356, 
438, 439, 115 322; Glennan Rochester Trust Co., 
1915A, 441. 


the present proceeding the funds the date death 
were and now are the name the decedent. The recovery the 
specific amount the deposit and not any award damages against 
the bank involved. These monies deposit are specific property 
within the proper scope Sections 205 and 206, Surrogate’s Court Act. 

Moreover, the facts here are even stronger than Matter Akin’s 
Estate, supra, because the bank account there the time death and 
the time the inception and determination the discovery pro- 
ceeding was the name the respondent and not the decedent. 


The bank here is, therefore, mere custodian presumptive 
estate funds and assets. The bank having asserted claim, except for 
possible reimbursement its expenses this proceeding, posi- 
tion resist payment under the decree the Surrogate. Millions 
dollars are annually paid this state and throughout the country 
legal representatives estates banks and trust companies upon the 
presentation letters evidencing the status the administrator, 
executor other fiduciary, and certain cases upon compliance with 
other requirements the law, such the production waivers issued 
the State Tax authorities. 

would disrupt and impede the prompt and orderly collection 
these estate funds the financial institutions which carried the dece- 
dents’ accounts could compel the fiduciary every case even 
small minority these cases sue law for the recovery the 
account. Where there are rival claimants the fund, the determina- 
tion title can expeditiously made proceeding. The 
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determination such proceeding affords complete protection the 
bank when the presumptive owner the account and the rival 
ant are properly before the Court. Banking Law, Section 134. Pay- 
ment the proceeds accordance with the decree the Surrogate 
will exonerate the bank any further liability the rival claimants 
fully action interpleader. This especially clear the 
pending proceeding where the only rival claimants the fund invoke 
the jurisdiction the court their cross-applications for relief and 
the depository comes only disinterested stakeholder. 

Matter Manning’s Adm’x, 244 App. Div. 278 
affirmed 268 690, 198 560, sub. nom. the Matter 
Dunbar Sullivan Dredging Co. Fidelity Deposit Co. Mary- 
land, the appellate courts had before them controversy greatly simi- 
lar the one here. The decedent was superintendent dredging 
company. connection with his work the company had sent him 
various sums money with which pay for labor and other ex- 
penses. The monies were deposited him his individual name. 
the time his death there was balance the account, the greater 
part which the Surrogate had found was the property his em- 
ployer. small amount represented the individual funds the dece- 
dent. The widow was appointed administratrix. She collected the 
entire amount the account from the bank and used part the com- 
pany’s monies for the payment her personal exemption, for expenses 
administration and funeral expenses. The Appellate Division held 
that the administratrix was entitled collect the monies the first 
371; Caulkins Bolton, Hun, 458, affirmed 511; Schluter 
Am, St. Rep. 494; Valengin’s Administrators Duffy, Pet. 
282, 282, Ed. 457. The administratrix and her surety 
were held liable the Surrogate for the diversion the company’s 
funds. The opinion Appellate Division [244 App. Div. 278 
306] stated: ‘‘Here the bank account stood the name 
the decedent and therefore was prima facie debt due the decedent 
and deemed asset the estate. Surrogate’s Court Act, 202, 
subd. This account constitutd almost all the property received 
the administratrix. was the duty the administratrix collect 
this account. was properly paid her the bank her represent- 
ative capacity that was the bank’s contract with decedent.’’ The 
material context Section 202 reads: ‘‘The following shall deemed 
assets and the executors administrators, applied and 
distributed part the personal property the testator intes- 
tate, and included the inventory: Debts secured mort- 
gages, bonds, notes bills; accounts, money, and bank bills. 
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The procedure outlined Matter Manning’s Adm’x, supra, for 
the collection the asset the personal representative the dece- 
dent and the transfer the person legally entitled it, also 
received judicial sanction prior decision Matter Demko’s 
Estate, App. Div. 460, 210 646, 647. was discovery 
proceeding compel individual turn over the Public Admin- 
istrator certain monies which that person held custodian the 
decedent. The custodian the fund raised the issue the right 
decedent’s sister the fund virtue gift. Per Curiam 
opinion, the Appellate Division, Fourth Department, held that the 
Surrogate’s Court had jurisdiction make order directing delivery 
the property the Public Administrator. significant that this 
proceeding was initiated prior the broadening amendment enacted 
1924 and discussed above. The respondent the discovery was 
John Miller. The Court said: ‘‘At the time its delivery Miller 
was decedent’s money. never became Miller’s, and justice re- 
quires now that returned the administrator, without 
any rights that any third person persons may have obtained 
growing out any act the intestate’s. The facts mentioned bring 
the case within the language section 205 the Surrogate’s Court 
Act stood the time the filing this petition December, 

Section 205, Surrogate’s Court Act, was amended Chapter 343 
the Laws 1939 confirm the power the Surrogate 
bring into the discovery proceeding claimants the deposit other 
property the proceeds value thereof, order that complete de- 
termination might had. The explanatory note printed the legis- 
lative bill sets forth the purpose the amendment. The effect that 
amendment (1) authorize determination that the property 
dispute owned the estate and should paid delivered the 
legal representatives; (2) authorize, where there single respond- 
ent respondents claiming title asserting conflicting claims be- 
tween themselves, finding such respondent re- 
spondents; (3) where determination made that the estate not 
entitled delivery payment, and where there conflict claims 
between the respondents, who are third parties, the matter remitted 
another court which has jurisdiction try disputes between indi- 
vidual parties. 

Matter Brazil’s Will, 219 App. Div. 594, 220 331, decided 
1927, cited the bank here, does not sustain its contention lack 
jurisdiction. that case the proceeding was one for the construc- 
tion the will. The bank was made party respondent but relief 
was asked against it. The Surrogate construed the will and ordered 
the bank pay the amount the proceeds one the contending 
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claimants. The reversal might have proceeded upon that ground alone. 
far the decision went further and attempted hold that there 
was jurisdiction this court the delivery bank 
proper discovery proceeding brought against the bank 
and any rival claimant, overlooked misinterpreted the statutory 
enlargement the jurisdiction the Surrogate’s Court. 
accord with the view Surrogate Wingate Matter Morris, 134 
Mise. 374, 235 461, that Matter Brazil’s Will, supra, was 
overruled implication the Court Appeals Matter Akin’s 
Estate, supra. 

The line demarcation between the presence jurisdiction the 
court enforce the payment specific monies actually held bank 
and the lack jurisdiction where the discovery proceeding at- 
tempted employed collect debt enforce liability under 
clear. The Surrogates have not hesitated deny jurisdic- 
tion and remit the parties forums general jurisdiction where 
there was attempt enforce purely contractual obligation. Mat- 
ter Thoms’ Estate, 165 398, 300 872; Matter Camp- 
bell’s Estate, 145 Misc. 389, 260 285; Matter Sichel’s 
Estate, 162 Mise. 293 559. 

The motion the bank dismiss the proceeding the ground 
lack jurisdiction denied. 


Upon the merits the proceeding the oral and documentary evi- 
dence adduced Hotchkiss Co. conclusively established that all the 
monies deposit the decedent’s name the time his death were 
the property that company, subject possible set-off for salary 
bonus other claims due the decedent from the company. The 
transmissions the funds have been traced from the Paris office 
Hotchkiss Co. through reputable bankers, the decedent and into 
the disputed account. The decedent’s own written communications 
and oral and written declarations show without question his conscien- 
tious sense honesty and his recognition that the monies were not his 
but were those his employer. 

The sum approximately eighteen thousand dollars the monies 
the disputed account has been made the subject judgment 
the Supreme Court, New,.York County, action brought the 
Atlas Drop Forge Company against the respondent bank here and the 
Public Administrator the representative the decedent’s estate. 
The Supreme Court there reached the same conclusion the Surro- 
gate here. adjudged that the monies the decedent’s name the 
respondent bank were the property the respondent, Hotchkiss 
Co., and directed final judgment requiring the bank turn over the 
Sheriff the County New York, the proceeds judgment 
previously secured the action, the sum $18,178.88. 
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Applying the rules Matter Manning’s Adm’x, supra, the 
Surrogate makes the following further directions: 

(1) The bank shall retain the amount the judgment, with inter- 
est, obtained the Atlas Drop Forge Company, subject the terms 
that judgment. 

(2) The balance the account shall paid the Public Admin- 
istrator. 

(3) The receipt and release the Public Administrator for the 
amount paid and the release Hotchkiss Co. its attorneys 
fact will adequate and complete discharge, under the decree 
entered herein, any liability the Chase National Bank the 
respondent company any other person whatsoever including any 
person interested the estate the decedent. 

(4) The power attorney executed Hotchkiss Co. recorded 
this court valid and effective. 

(5) The Public Administrator shall promptly initiate final ac- 
proceeding. 

(6) would appear the present time that the Public Adminis- 
trator should earmark the sum twenty-five thousand dollars 
reserve for possible set-offs and counterclaims which may due the 
decedent’s estate for his unpaid salary bonus other claims. 

(7) Adjudication now made, subject the foregoing 
and foregoing judgment, that the balance the monies the account 
the property Hotchkiss Co. 

(8) part the monies now hereafter adjudicated the 
property Hotchkiss Co. may made the subject deduction 
for commissions the Public Administrator administration ex- 
penses funeral expenses the personal debts the decedent. 


PAYMENT ORIGINAL PAYEE AFTER NOTE 
ACQUIRED BANK 


Griffin Blackshear Bank, Court Appeals Georgia, 
Rep. (2d) 325 


Where there evidence that the original payee note had 
possession the note when payment account the note was 
made him, the fact that took the money and said nothing 
the time about the bank’s ownership the note, consistent 
with the bank’s ownership the note the time and with its 
having acquired the note before maturity for value with the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1220. 
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bank’s non-ownership the note and its not having acquired the 
note for value before maturity. 

this case there was evidence that the note was transferred 
the payee the plaintiff bank collateral for loan about 
sixty days after execution thereof and before maturity. was 
held that the evidence established that bank was holder due 
course, notwithstanding that payee accepted payment the note 
date maturity without saying anything about ownership 
note. 


Suit the Blackshear Bank against Carlie Roberson and 
Griffin recover promissory note. review judgment over- 
ruling the last-named defendant’s motion for new trial after 
tion verdict for the plaintiff, the defendant brings error. 

Judgment affirmed. 

The Blackshear Bank brought suit the superior court Brantley 
County against Carlie Roberson and Griffin, and alleged that the 
defendants were residents the county, that ‘‘said defendant exe- 
cuted Sweat Gaskins one certain promissory note for $320 
dated Sept. 1937, due August 15, 1938,’’ which note was and 
the plaintiff; that the plaintiff was holder due course; 
that copy the note with all indorsements and credits thereon was 
attached and made part the petition; that the defendants were 
indebted the plaintiff such note the principal sum 
the back the copy the note attached the petition there 
appeared credit wit: ‘‘8/18/38. Paid There appeared 
also the copy the note attached the petition the following in- 
her attorney fact.’’ Process was issued requiring both defendants 
appear the next term court. The sheriff served Griffin per- 
son, but Roberson made the following return: ‘‘After diligent 
search unable find Carlie Roberson, within defendant, within 
limits Brantley County, Georgia, his residence therein.’’ 

Griffin filed his answer which admitted his residence and 
alleged that Roberson was bona fide resident Wayne County, Geor- 
gia, and the return the sheriff shows ‘‘non est inventus.’’ his 
answer Griffin admitted the execution the note but alleged that the 
plaintiff was not holder due course, but that acquired the note 
all equities, pleas, and infirmities between original par- 
The answer admitted the copy the note attached the peti- 
tion, and also admitted that the note was unpaid. The allegation 
the petition the indebtedness the defendants the plaintiff 
the note was denied. For further plea Griffin alleged that Roberson 
bought from Sweat Gaskins, September 1937, ‘‘one dapple-gray 
mare mule, years old, and that Sweat Gaskins took retain-title note 
$320 and same record office clerk superior court Brantley 
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Co. Ga.’’; that the same time the same date the note sued was 
signed Carlie Roberson and indorsed Griffin, mule 
was actually purchased Carlie Roberson’’; that ‘‘on Aug. 18, 1939, 
due date $65 was paid note sued Sweat Gaskins and receipt 
signed Lonnie Sweat, attorney fact’’; that Gaskins 
were the holders note sued due date’’; that February 23, 
1939, after maturity, the plaintiff notified Roberson ‘‘that the note was 
favor Sweat Gaskins with copy Griffin’’; that ‘‘Sweat 
Gaskins without knowledge and consent Griffin took back 
the mule sold and gave Carlie Roberson one bay mare mule, and that 
Sweat Gaskins took the original mule and sold Buie Thomas 
Brantley County, Georgia’’; that the risk and hazard Griffin was 
‘‘this swap mules and never agreed same any 
time’’; that ‘‘this surety and indorser was relieved because payee 
note increased the risk hazard surety and changed the situation 
without his consent’’; that ‘‘this increase his risk surety conse- 
quently released [him] from all liability Sweat Gaskins, all done 
without his consent.’’ 

The proceeded trial before jury. The plaintiff introduced 
the note sued on, showing the credit and indorsement set forth above, 
note recited that 15, 1938, after date, for value re- 
ceived, either us, promise pay the order Sweat 
Gaskins’’ $320. The plaintiff then rested. Griffin introduced evidence 
that signed the note, and that Roberson signed September 
1937, when Roberson was tenant the farm this defendant, and 
the consideration the note was for one gray mule; that all knew 
about the transaction was that Sweat (evidently Sweat) and three 
other persons, including Roberson, came the house this defend- 
ant one night about o’clock and requested him indorse the note 
which Sweat stated was for one gray mare mule, that this defendant 
indorsed the note, that knew the note was due August 15, 1938, 
and that day Roberson paid ‘‘Mr. Sweat $65 and Mr. Sweat gave 
him receipt for presence’’; that the receipt was given the 
office Sweat; that this receipt was signed ‘‘Sweat Gaskins 
Sweat’’; that Sweat did not tell him anything about the Black- 
shear Bank having bought the note; that did not say anything about 
his not owning but took the money for it; that did not make the 
receipt out the bank and nothing was said about the bank owning 
the note; that previous that time had notice from the bank 
and didn’t know anything about the bank ‘‘being supposed own 
that Sweat testified for the defendant that gave the 
receipt Griffin; that that time the bank owned the note had 
put collateral with the bank for the loan, that the bank had 
about sixty days after the note was signed, that never notified Griffin 
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that had sold the note the bank; that wasn’t customary 
that’’; that his recollection was that either Griffin Roberson 
went with him the bank one occasion see about the note and 
that thought both them knew that the note was the bank, 
Roberson testified that made payment the note while was 
tenant Griffin; that the payment was made Lonnie Sweat; that 
Sweat never told him that the bank had the note; that was not 
resident Brantley County when the note was instituted, but lived 
Wayne County; that was Brantley County when Griffin indorsed 
the note for him. 

Griffin testified that December 29, 1939, received letter 
addressed him Nahunta, Georgia, from Sweat Blackshear, 
Georgia, which nothing was stated about the bank owning the note, 
which letter read follows: ‘‘Your letter yesterday received and 
have hastened reply. Now, Avant, you signed the first note, and the 
mules exchanged satisfy both you and him. holding you 
surety for the debt and you insist the first mule being sold 
outery please assured that can arrange this matter. shall 
expect hear from you immediately, intend adjust the situa- 
tion out there, and you have just you wish. Yours very 
truly, Sweat.’’ 

The judge directed verdict for the plaintiff. The defendant 
moved for new trial the general grounds, and amendment added 
several special grounds which are but amplifications the general 
grounds, and alleged that the court erred directing verdict for 
the plaintiff because the evidence presented issues fact whether 
the plaintiff was holder due course the note sued on. Griffin 
also contended that the court erred refusing permit him intro- 
duce evidence support his plea that his risk surety had been 
transactions between the plaintiff and the maker the 
note, Roberson, which this defendant was not party and which 
had knowledge. The judge overruled motion for new trial and 
the defendant excepted. 

Rawls, Nahunta, for plaintiff error. 

Memory Memory, Blackshear, for defendant error. 


STEPHENS, (after stating the foregoing facts)—A holder 
due course promissory note one who has taken the instrument 
under the following conditions: (1) That complete and regular 
its face; (2) that became the holder before was overdue, 
and without notice that had been previously dishonored, such 
was fact; (3) that took good faith and for value; and (4) 
that the time was negotiated him had notice any in- 
firmity the instrument defect the title the person negotiat- 
ing it. Code, 14-502. Evidence tending show possession the 
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note the payee after maturity may rebut the presumption that the 
holder the note, who the transferee, holder due course. 
The transfer indorsement the note sued not dated. There 
positive direct testimony Mr. Sweat that the note was transferred 
the plaintiff bank collateral for the loan about sixty days after 
the execution the note, which was necessarily before the note ma- 
tured, and that when the defendant made Sweat payment the 
note the day its maturity the bank the time owned the note. 
Sweat appears have been unimpeached. This evidence, without 
more, matter law sufficient establish conclusively and with- 
out dispute that the bank had acquired title the note for value 
before its maturity and was therefore holder due course. There 
evidence that the bank afterwards surrendered the note the 
payees anyone else. the time suit the bank was holder 
the note. The only evidence that could relied rebuttal 
Sweat’s testimony that the note had been transferred 
the bank before maturity, and that the bank the date maturity 
when the defendant made payment thereon Sweat was the owner 
the note, that Sweat took the money and said nothing the time 
about the ownership the note, and that before that time the defend- 
ant had never received any notice from the bank. There evi- 
dence that Sweat, when the payment the note was made him, had 
possession the note. The facts that Sweat took the payment the 
note and the time said nothing about the note’s ownership the 
bank and that does not appear the time had the note, and that 
the defendant had before that time received notice from the bank, 
are consistent with the bank’s ownership the note the time, and 
its having acquired the note before maturity for value, with the 
bank’s non-ownership the note and the bank’s not having acquired 
for value before maturity. Before circumstantial evidence can 
have any probative value rebut contradict direct and positive 
testimony unimpeached witness the alleged facts question, 
such evidence must point least more strongly conclusion oppo- 
site the direct testimony. not sufficient that such circumstan- 
tial evidence points equally one way the other. Federal Reserve 
Bank Haynie, Ga. App. 522, 168 112. Frazier Georgia 
Co., 108 Ga. 807, 996, was held follows: ‘‘When 
plaintiff’s right depended upon the establishment 
particular fact, and the only proof offered for this purpose was cir- 
cumstantial evidence, from which the existence such fact might 
inferred, but which did not demand finding that effect, recovery 
the plaintiff was not lawful, when, the positive and uncontradicted 
testimony unimpeached witnesses, which was perfectly consistent 
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with the circumstantial evidence relied the plaintiff, was 
matively shown that such fact existed.’’ 

There denial under oath the defendant the validity 
the indorsement the note. Without such denial the indorsement, 
where appears regular its face does here, need not proved. 
Code, 20-805. 

denial that the plaintiff holder the note due course 
not denial the validity the indorsement contemplated the 
Code, 20-805. Nor does such denial deny the authority the in- 
dorser act indorsing the note attorney fact the payee 
transferor. 

The note joint and severable obligation, and suit was properly 
maintained against the surety only who resided the county. 
immaterial that suit was not brought against the principal who resided 
another county. The defendant admitted the execution the note. 
The evidence demanded verdict for the plaintiff, and the court did 
not err directing verdict for the plaintiff. 


NOTE SIGNED FOR PURPOSE LENDING 
CREDIT MAKERS 


Cantrell Byars, Court Appeals Georgia, Rep. (2d) 


Where nothing else shown except that person indorses 
note for the accommodation maker, matter law 
irregular indorser and not surety. requires more than proof 
indorsement for accommodation constitute suretyship under 
the Negotiable Instruments Act. The law provides that one who 
places his name instrument other than maker, drawer, 
acceptor deemed indorser unless the contrary 
the paper itself. 

this evidence showed only that defendant signed his 
name the back the notes the makers under seal 
for the sole purpose lending the makers. was held 
that the fact suretyship was not established and the statute 
limitations applicable the indorser the same that applicable 
the parties the face the instrument which twenty years. 


Action note John Cantrell against Byars. review 
adverse judgment, plaintiff brings error. 

Reversed. 

John Cantrell sued Byars three promissory notes, executed 
their makers under seal, two which Byars indorsed surety 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §25. 
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accommodation indorser and the third maker. The defendant plead 
that had been discharged from liability the notes agree- 
ment with the plaintiff the effect that the defendant paid certain 
notes payable the First National Bank Rome and signed the 
defendant maker and plaintiff indorser, and defendant would 
not file proceeding voluntary bankruptcy, the plaintiff would release 
the defendant from liability the notes sued on, and that defendant 
with his agreement paying the notes due the bank and 
not filing petition bankruptcy. amendment the defendant 
plead that the action was barred the two notes signed the de- 
fendant apparently indorser for the reason that was understood 
between the parties that defendant signed surety, and more than 
six years had elapsed since the maturing the two notes. 
general demurrer the amendment was overruled and excepted 
pendente lite. After the introduction evidence the court directed 
verdict favor the defendant. The motion for new trial was 
overruled and the plaintiff excepted. 

Maddox Griffin, Rome, for plaintiff error. 

Wright Willingham, Rome, for defendant error. 


FELTON, (after stating the foregoing facts)—It was not error 
overrule the demurrer the answer the question the bar 
the statute limitation the two indorsed notes. The answer 
alleged that the defendant indorsed them surety, which was 
allegation fact. 

The evidence demanded finding against the plea that the action 
the two indorsed notes was barred the statute limitations. 
the question whether signed the two notes indorser 
surety the defendant testified: ‘‘I the defendant this case. 
was formerly associated with the Citizens Floyd Bank Trust Com- 
pany this city. sued certain notes set out the petition; 
two which appear have been signed for Phillips and one 
for Phillips and Cobble, and one for myself. recall the circumstances 
under which these notes were given. They were given around January 
1930, sometime the latter part 1929, and were renewed 
after that. was not interested the firm Phillips Cobble. This 
note $3,000 Phillips Cobble where name appears the 
back—the banking department had complained the line 
were carrying Phillips Cobble and Phillips individually and 
said were going have reduce his line credit down per 
cent the surplus, and Mr. Phillips and myself took with Mr. 
Cantrell and asked him for loan $5,000 reduce his credit 
line with the law. Mr. Phillips handled the transaction. was pres- 
ent the conversation between Mr. Phillips and Mr. Cantrell when 
the note was executed. told Mr. Cantrell that would sign the note 
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the back reducing Mr. Phillips’ line down per cent 
the surplus. didn’t receive any the proceeds that loan, and 
placed name the back that note merely for the purpose 
lending credit the note Phillips Cobble. The money went 
Mr. Phillips, and used part the money from that note any 
way. There was other agreement security the note, and 
had further understanding with Mr. Cantrell with regard 

Assuming that the testimony referred both the indorsed notes, 
was not evidence agreement with Cantrell that the defendant 
indorsed surety. Whatever may have been true before the enact- 
ment the negotiable instruments law, now true that when noth- 
ing else shown except that person indorses note for the accommo- 
not surety. Massell Prudential Insurance Co., Ga. App. 460, 
196 115; Hopkins Automobile Equipment Co. Lyon, Ga. 
App. 468, 460; Code, 14-604, 14-605. Since the enact- 
ment the negotiable instruments law requires more than proof 
indorsement for accommodation constitute suretyship under the law 
above cited. These cases clearly show that change was made the 
negotiable instruments law the law suretyship far nego- 
tiable instruments are concerned. between the parties the unquali- 
fied indorsement may explained, but the explanation this case 
does not any more make case suretyship than was presumed with- 
out the explanation. The law provides that one who places his name 
instrument other than maker, drawer, acceptor deemed 
indorser unless the contrary indicated the paper itself. 
The original purpose such provision was evidently preclude 
parol explanation even between the parties themselves. The act did 
not have this effect this State because the provisions Code 
38-509 providing for the explanation blank indorsements. 
ett Bank Ellijay, 182 Ga. 540, 186 426. 

this the defendant had added his indorsements the 
whole his testimony the case, innocent purchaser the 
notes before maturity could not have sustained contention that the 
words added indicated that was bound surety for the rea- 
son, repeat that the law has defined irregular indorser and fixed 
his presumptive status. This can changed only proof that the 
relationship surety which was redefined indorsements the 
negotiable instruments law existed, that some other capacity was 
intended. The agreement suretyship must shown such 
case this have been made between the party indorsing and the 
payee, because the payee the other party—the one who relied the 
indorsement, and one the ones governed the capacity 
which the indorser signed. How the indorser signed important 
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the payee here because the statute limitations involved. had 
twenty years sue the defendant was indorser and six was 
surety, the signatures the back the notes not being under seal. 
The payee must know what capacity the indorser signs give 
notice presentment, demand, nonpayment, case indorsers 
and where the requirements are not waived this case. The agree- 
merely indorser entitled notice presentment, demand, 
entitled such notice. Among other possible rights arising out 
suretyship surety might have various rights subrogation, etc. 
Presumptively, with all these considerations view, 
others, the General Assembly saw fit indorsements and 
their consequences for the protection all parties. Where the facts 
now fit the definition indorsement under the negotiable instru- 
ments law the signature nothing more nor less than indorsement 
even though might have been otherwise before the act, above 
the cases cited. Under the facts here the defendant’s sig- 
nature was irregular indorser, and the six-year statute limitations 
did not apply. Hopkins Automobile Equipment Co. Lyon, supra, 
and the court erred directing verdict for the defendant the 
two indorsed notes. 

The evidence the question whether the plaintiff agreed release 
the defendant all notes the defendant paid certain notes the 
First National Bank and did not file petition bankruptcy was 
direct conflict, the defendant swearing that the plaintiff expressly made 
the agreement and the plaintiff denying it. This conflict the evi- 
dence should have been submitted the jury, and was error for the 
court direct verdict for the defendant. Byars contends that the 
direction verdict was proper because Cantrell’s testimony showed 
that Byars was induced pay off the notes the bank and not 
into being led believe that would released 
Cantrell. Cantrell’s testimony was follows: ‘‘I met him few days 
afterwards the street and told that wanted get off 
these notes, and also told that several different but 
never made any answer that would release him. made evasive 
answer. was waiting get off the note the First National Bank 
and was waiting for the note paid and settled before 
anything, said was going into bankruptcy insisted him 
paying the note. And then met him another time down front 
Montgomery Ward’s Esserman’s one Sunday night, and said, 
‘I’m going have the note paid off the First National Bank pretty 
soon and want get off those notes you have got,’ and said, 
will have see about that.’ always gave him some eva- 
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sive answer, and told him was going give the notes back him 
why would keep coming back about it? came three 
times that can remember, once North Rome and once down there 
front Esserman’s Montgomery Ward’s and once the city 
auditorium, and said, ‘I’m about through with it,’ and course, 
‘didn’t pay much attention him. never turned the notes over 
him. never wrote him letter except the one demanding payment. 
When got this letter didn’t see him, met him the street 
few days afterwards, and that time gave him evasive answer; 
told him would see him later, something like that, just because 
wanted him get the note paid off the First National Bank. 
didn’t lead him believe that agreed his proposal order get 
the note paid off the bank. said that didn’t want him 
bankruptey and leave the note for pay. guess made him 
evasive answer get him pay off the note the bank, and sev- 
eral after that made him evasive answer for that pur- 
pose. made him evasive answer least three times, and the last 
time was just shortly before the note was paid off. waited for him 
get the other note out the way would not into 
said would didn’t take his name off the 
note Phillips Cobble and also the note had against him person- 
ally. wanted get the note out the way the bank. had 
been paying the note all along the bank and continued pay 
proposal that made but didn’t agree it. don’t know 
agreed it, but didn’t agree it. did pay off the note the 
bank and didn’t have the note pay the bank, and the reason 
didn’t push the note had against him was because wanted get 
off the note the First National Bank, would not have pay 
pro-rata part it. From the time 1934 until the time wrote 
him that letter never said anything him about owing dime. 
never called him pay dime, principal interest, but knew 
owed it. didn’t call him for the reason that wanted get the 
note the First National Bank out the way. didn’t give him any 
reply all. just said will see you later, something like that. 
just don’t remember what did say.’’ 

Byars’ contention that acted Cantrell’s conduct his own 
injury, and that Cantrell now estopped deny the release. The 
trouble with this contention that Byars testified that Cantrell ex- 
pressly agreed release him from liability the notes sued 
kept his part the alleged agreement. not one time expressly 
impliedly stated that was induced act the conduct Cantrell 
shown Cantrell’s quoted testimony. the absence evidence 
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showing that Byars acted the conduct Cantrell, such conduct 
Cantrell’s part does not estop him contend that there was release 
Byars the notes sued on. 

The court erred directing verdict for defendant and 
overruling the plaintiff’s motion for new 


PAYEE HOLDER DUE COURSE 


Wabash Valley Trust Co. Fisher, Supreme Court Indiana, 
Rep. (2d) 352 


Defendant executed note complete and regular its face for 
$1,500. The note was delivered stock salesman condition 
that the salesman was hold the note until certain corporate 
shares were delivered defendant after which the note was 
negotiated obtain funds pay for the stock. The salesman, 
immediately thereafter, discounted the note payee without en- 
dorsement and without defendant’s consent and obtained therefor 
cashier’s check draft payable third party. The payee had 
knowledge notice any defenses the note. The defendant 
did not receive the stock any other consideration for the note. 
was held that payee was holder due course against whom 
defendant’s defense want consideration was unavailing. The 
salesman was defendant’s agent and delivery the note the 
payee was complete notwithstanding the agent’s violation his 
duty his principal. 


Action the Wabash Valley Trust Company against Paul 
Fisher note. From judgment for defendant, the plaintiff ap- 
pealed, and the case was transferred the Supreme Court from the 
Appellate Court May 1942, under Burns’ Ann. St. 4-215. 

Reversed with directions. 

Superseding opinion Appellate Court, 791. 

Cuthbertson, Indianapolis, for appellant. 

Harry Stitle, Jr., Indianapolis, for appellee. 


SHAKE, appellant failed suit promissory note 
which the appellee answered consideration. The undisputed facts 
and the evidence most favorable the judgment were follows: 
About June 30, 1937, the appellate executed note, complete and regu- 
lar its face, for $1,500, payable the appellant, and due call 
within days. The appellee placed the note the hands 
stock salesman with whom was dealing the condition and with 
the understanding that was hold the same until certain corporate 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §628. 
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shares were delivered the appellee after which the note was 
negotiated obtain funds pay for the stock. The salesman, imme- 
diately thereafter, discounted the note the appellant without en- 
dorsement and without the appellee’s knowledge consent and ob- 
tained therefor cashier’s check draft payable third party. 
The appellant had knowledge notice any defenses the 
The appellee did not receive the stock any other consideration for 
the note. 

There was other evidence which, though some was disputed, 
throws light the transactions. The salesman testified that his in- 
structions from the appellee were sell discount the note and 
deliver the proceeds the corporation payment for the stock which 
the appellee desired purchase. This corroborated the fact that 
the cashier’s check draft issued the appellant for the note found 
its way into the hands the corporation, which, incidentally, the 
appellee was, the time, director. Sometime after the note was 
ered the salesman, said had conversation with the appellee 
who stated that had not received the stock. The salesman stated that 
when, subsequently, the stock was offered the appellee refused 
accept because the company was financial difficulties. also 
appears that more than five months after the execution the note and 
while was the hands the appellant the appellee received letter 


from representative the company which specific reference was 
made the note and the appellee was advised that would taken 
soon the refinancing the company was consummated. 


There was plea non est factum and the execution the note 
was, consequently, not issue. 2-1033, Burns’ 1933, 173, Baldwin’s 
1934. The salesman must regarded the agent the maker and 
the delivery the note the appellant was complete, notwithstanding 
the agent’s violation his duty his principal. Galvin Syfers, 
1899, Ind. App. 96. The only troublesome question 
whether, under the facts, the appellant was holder due course, 
defined 19-402, Burns’ 1933, 12869, Baldwin’s 1934. was, 
the appellee’s defense was unavailable. 

There decided conflict the authorities those jurisdictions 
which like Indiana have adopted the Uniform Act whether the 
payee named negotiable instrument may holder due course. 
Am. Jur., Bills and Notes, 375. The cases are collected and digested 
The decisions seem agree upon the proposition that negotiation 
the payee required. order that may holder due course. 
The disagreement results from divergence views whether 
there may said have been negotiation when the instrument did 
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not come the payee from one whose hands was already obli- 
gation. far are advised, this question has not heretofore been 
considered the courts review this state. 

The problem complicated the terms the act, which 
provides that, ‘‘An instrument negotiated when transferred 
from one person another such manner constitute the trans- 
feree the holder thereof. payable bearer, negotiated de- 
livery; payable order, negotiated the indorsement the 
holder completed delivery.’’ 19-301, Burns’ 1933, 12847, Bald- 
win’s 1934. There seems doubt but that prior the adoption 
the Uniform Negotiable Instruments Law payee might under some 
113 Ind. 521, 196. Boston Steel Iron Co. Steuer, 1903, 
183 Mass. 140, 646, Am. St. Rep. 426. has been said that 
the Uniform Negotiable Instruments Law declaratory the law 
merchant. Paxton Miller al., 1936, 102 Ind. App. 511, 200 
87. so, the language employed should given its common law 
meaning. Truelove Truelove, 1909, 172 Ind. 441, 1018, 
516, A., 220, 189 Am. St. Rep. 404. 

are inclined the view expressed the Montana Supreme 
Court the case Merchants’ Nat. Bank Smith al., 1921, 
Mont. 280, 296, 297, 196 523, 527, 528, 436, where 
that court summarized its conclusions the proper construction 
the following language: 


upon the last sentence the section that the courts 
which hold that the change has been wrought base their conclusions— 
conclusions which can justified only assuming that the last sen- 
tence part the definition the term ‘negotiated,’ but that 
not seems certain. 

first sentence the section complete itself, and expresses 
the meaning the term ‘negotiated’ was used the law 
merchant. 

last sentence section was manifestly intended only 
describe the method which one holder may pass title another, but 
was not intended define the exclusive methods which negotiation 
can accomplished. other words, was never intended the act 
place the payee worse position than was before was 

seems necessary, order harmonize the several provisions 
the act, hold that the complete definition ‘negotiated’ contained 
the first sentence section 30, and that payee who has taken 
note, complete and regular upon its face, before was overdue, and for 
value and good faith, may qualify holder due course, and 
prima facie 


The same conclusion may reached another line reasoning. 
refer the application the common law doctrine estoppel 
upon which statutes establishing the rights holders due course 


610 THE BANKING LAW JOURNAL 


are based but which may applied alike all contract obligations, 
non-negotiable well negotiable. The rule that, whenever one 
two innocent parties must suffer the acts third who has 
enabled the third person occasion the loss must sustain it. Preston 
al. Witherspoon al., 1886, 109 Ind. 457, 585, Am. Rep. 
417; Larue American, Engine Co., 1911, 176 Ind. 609, 
772 

Deardorff al. Foresman, 1865, Ind. 481, 499, exhaustive 
case point. The factual background stated abstractly the syl- 
labus follows: ‘‘A executed his promissory note, payable the 
order and induced and sign the note sureties, and rede- 
liver him, upon the promise that would procure other per- 
sons, named them, also execute said note. disregard his 
promise, delivered the note without procuring the additional 
sureties agreed upon.’’ The court’s ultimate conclusion was follows: 
surety places the instrument, perfect upon its face, the hands 
the proper person pass the obligee, and the law justly holds 
that the apparent authority with which the surety has clothed him shall 
regarded the real authority, and the condition imposed upon 
the delivery was unknown the obligee, therefore, the benefit such 
condition shall not avail the surety.’’ 

The judgment reversed with directions sustain the appellant’s 
motion for new trial. 


PROPER DILIGENCE GIVING NOTICE 
WHERE INSTRUMENT DISHONORED 


Marinoff Belmont Burlap Bag Co., Inc., Superior Court Pennsyl- 
vania, Rep. (2d) 102 


When negotiable instrument has been dishonored, notice must 
given each otherwise the indorser, ‘who only 
secondarily liable, discharged. The burden rests upon the holder 
the instrument prove the essential prerequisites due pres- 
entation the maker, demand payment the proper time and 
place, and notice dishonor, unless waived, before recovery can 
had against indorser. there dispute over the facts, 
whether proper diligence had been exercised giving notice 
indorser negotiable paper question law for the court. 


Action Nathan Marinoff and Gussie Eskin, individually 
trading Marinoff Eskin, against Belmont Burlap Bag Company, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Fidition) §1047. 
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Incorporated, and others, trade acceptances. From adverse 
judgment, defendants appeal. 

Reversed and rule for new trial reinstated. 

Maurice Granatoor, Philadelphia, for appellants. 

Edwin Fischer, Philadelphia, for appellees. 


BALDRIGE, J.—The principal question raised this appeal 
whether Marinoff and Eskin, the plaintiffs, holders due course 
three trade acceptances, averred and proved notice dishonor defend- 
ants, Belmont Burlap Bag Co., Abraham Mackler, and Samuel 
Mackler, indorsers, within the time prescribed section 103 the 
Negotiable Instruments Law approved May 16, 1901, 194, 
225. 

trial without jury was had before Tumolillo, J., who found for 
the plaintiffs. motion for new trial and judgment was 
thereafter refused and judgment was entered the finding. This 
appeal followed. 

The three acceptances suit were drawn February 1938, 
Samuel Friedman Bag Company, through its agent Samuel Friedman, 
the Old Dominion Bag Co., Inc., Norfolk, Virginia, payable 
the drawer. The first, the sum $475.15, was due March 31, 1938; 
the second, the sum $1,003.51, was due April 30, 1938; and the 
third, the sum $363.21, was due and payable May 31, 1938. 
the back each trade acceptance appears the following 


Mackler 

Mackler 

Belmont Burlap Bag Co. 
Mackler, Pres. 
Mackler, Secty. 
Friedman Bag Co. 
Friedman 
Recourse 
and Eskin 
Marinoff 
Eskin) 
Eskin’’ 


Each bill was presented the due date the drawee Norfolk, 
Virginia, payment was refused, and they were protested before 
notary public. paragraphs 10(a), 10(b), and 10(c), the amended 
statement claim, offered evidence undenied the affidavit 
‘defense, the plaintiffs averred that they, holders these trade 
acceptances, deposited the mails Philadelphia three letters 
properly addressed defendants’ place business Philadelphia, 
each containing notice dishonor. The dates the respective trade 
acceptances and the letters mailed are follows: The first trade 
acceptance, due March 31, 1938, letter mailed April 1938; the sec- 
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ond trade acceptance, due April 30, 1938, letter mailed May 1938; 
and the last trade acceptance, due May 31, 1938, letter mailed June 
1938. 

Under section the Negotiable Instruments Law, supra, 
211, when negotiable instrument has been dishonored, notice 
must given each indorser, otherwise the indorser, who only 
secondarily liable, discharged. The burden rests upon the holder 
the instrument prove the essential prerequisites due presen- 
tation the maker, demand payment the proper time and 
place, and notice dishonor, unless waived, before recovery can 
had against indorser: Harr, Secy. Edsall, 121 Pa. Super. 19, 21, 
183 67; Chestnut Street National Bank Ellis, 161 Pa. 241, 
1082; Bell, Secy. Anderson al., 143 Pa. Super. 56, 60, 
647. there dispute over the facts, whether proper dili- 
gence had been exercised giving notice indorser negotiable 


paper question law for the court: Marwitz’s Estate, 286 Pa. 
191, 198, 220. 


the instant case the plaintiffs, holders, and defendants, 
indorsers, were both Philadelphia parties. Section 103 the Nego- 
tiable Instruments Law, supra, 225, the controlling section, 
provides such circumstances that notice, sent mail, ‘‘must 
deposited the post office time reach him usual course 
the day following.’’ 


West Virginia Coal Co. Gano, 112 Pa. Super. 158, 170 
416, the note was dishonored November 18, 1929, its due date. Plain- 
tiff’s statement showed that notice dishonor was not mailed 
Richmond, Virginia, defendant indorser 
November 20, 1929. held that was one day too late, and therefore 
the plaintiff’s statement was insufficient matter law, section 
104 the Negotiable Instruments Law, supra, 226, requires 
sending notice the day following the day dishonor, where parties 
live different cities. The judgment entered demurrer for the 
defendant was affirmed this court. 


apparent that according the statement claim the notices, 
mailed days after the date dishonor, were not sent within 
the statutory period. the case had depended entirely upon 
the statement claim, would have hold that they failed set 
forth good cause action. appeared the trial, however, both 
the testimony the plaintiffs and certain notices printed 
exhibits the record, that the plaintiffs sent these trade acceptances 
suit their bank, the Pennsylvania Company for Insurance 
Lives and Granting Annuities. plaintiffs can prove that the Penn- 
sylvania Company acted their agent for and turn 
forwarded the drafts Norfolk prior their due date, they may come 
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within the provisions section the Uniform Negotiable Instru- 
ments Law, supra, 216, which reads: ‘‘Where the instru- 
ment has been dishonored the hands agent, may either him- 
self give notice the parties liable thereon may give notice 
his principal. gives notice his principal, must within 
the same time were the holder, and the principal upon the 
receipt such notice [has] himself the same time for giving notice 
the agent had been independent 

These plaintiffs, however, must further and show that the delay 
was due, part least, some the days intervening between dis- 
honor and the giving notice being Sundays holidays, and that 
section 194 the Negotiable Instruments Law, supra, 495, 
which name certain holidays and state their effect the requirements 
notice dishonor, apply. 

view the evidence produced trial, feel that the plain- 
tiffs should given opportunity amend their statement the 
actual facts will show that notice dishonor was given compliance 
with the requirements the Negotiable Instruments Law. 

Appellants claimed also that they were discharged indorsers be- 
the indorsement Friedman without recourse operated 
discharge the drawer Samuel Friedman Bag Company under sec- 
tion 120 the Negotiable Instruments Law, supra, 272, 
which provides that discharge prior party discharges those sec- 
ondarily liable. This contention without merit. See Packard 
Woodruff, Pa. Super. 176. 


SALE COLLATERAL SECURITIES NOT 
READILY SALABLE OPEN MARKET 


Brukas Union National Bank Trust Co. Shenandoah, Supreme 
Court Pennsylvania, Atl. Rep. (2d) 663 


Where pledged property consists merely stock private 
corporation, not readily salable the open market and without 
real and definite market value fixed public demand and actual 
sales, but having only theoretical market value, based 
mates the book value the stock and two three scattered 
and isolated sales made stockholders before and after the day 
sale the pledgee, the mere failure the pledgee obtain such 
theoretical and opinionative market value will not itself estab- 
lish fraud 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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this case plaintiff pledged certain stocks with bank secu- 
rity for loan $13,000. Subsequently his account was trans- 
ferred defendant bank with whom later executed 30-day 
renewal note for $7,700, the amount then outstanding the 
debtedness. The note provided that the defendant was authorized 
the event non-payment the obligation maturity sell 
the securities public private sale without notice plaintiff. 
Defendant bank notified plaintiff its intention sell securities 
unless immediate payment was made the amount 
quently defendant bank sold all the collateral private sale 
plaintiff’s step-son for $7,948.30, being the exact amount the 
debt plus interest due it. Plaintiff contended that defendant 
bank’s action sale collateral securities price below their 
fair value constituted conversion. support his contention 
plaintiff offered evidence list the pledged securities, the 
handwriting defendant’s showing total value 
$15,444 for the various stocks. This evidence was excluded 
irrelevant and hearsay, and therefore inadmissible. was merely 
the cashier’s opinion their value. Consequently, was held 
that evidence was presented show that collateral had ready 
market and that its value time sale was excess amount 
realized bank. 


Action trespass Peter Brukas against the Union National 
Bank Trust Company Shenandoah recover damages for 
alleged conversion collateral pledged for bank loan. From or- 
der overruling plaintiff’s motion take off compulsory nonsuit, 
the plaintiff appeals. 

Order affirmed. 


delphia, for appellant. 


DREW, J.—This appeal from the order the learned court 
below overruling plaintiff’s motion take off compulsory nonsuit 
entered trespass action recover damages for alleged conver- 
sion collateral pledged for bank loan. 

Plaintiff alleged that 1929 had pledged the stocks question 
the Citizens’ National Bank Shenandoah security for loan 
$13,000, that 1934 his was transferred defendant, 
and that March 27, 1938, executed 30-day renewal note for 
$7,700, the amount the debt then stood. the terms the 
note defendant was authorized nonpayment the obligation 
maturity sell the securities private sale without notice 
plaintiff. October 12, 1938, defendant sent notice its inten- 
tion sell according the terms the note unless were paid off 
immediately, and shortly thereafter plaintiff with his attorney called 
the bank and discussed renewal and payment, but made 
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the amount due. Four days later, October 18, defendant sold 
all the collateral private sale, Edward Brukas, plaintiff’s step- 
son, for $7,948.30, the exact amount the debt plus the interest due 
it. The collateral consisted fifty shares the stock the Shen- 
andoah Building and Loan Association, having face value $10,000, 
and miscellaneous group common stocks various companies, 
which were alleged worth $10,000. 

Plaintiff sought charge defendant with conversion the stocks 
sale them price below their fair value, under the rule 
that ‘‘. where the property readily salable the open market, 
definite market value, the mere failure the pledgee private 
sale such value may itself amount not only failure 
ordinary and reasonable skill and diligence, but also, where the 
facts are plain, amount such lack good faith constitute fraud 
and 1006, citing Southern Exchange Bank 
Langston, Ga. App. 477, 127 230. See, also, Dwight Singer, 
Pa. Super. 119. bring his case within this principle, plaintiff 
was required prove that the collateral had ready market and that 
its value, the time the liquidating sale, was excess the amount 
realized defendant. offered evidence list the pledged 
securities, the handwriting defendant’s cashier, showing value 
$10,000 for the Building and Loan stock and amounts totaling 
$5,444 for the others. This offer was properly excluded, because 
contained indication the date which the quotations applied 
and because not purport set forth more than the cashier’s 
opinion the values specified. such was irrelevant and hearsay, 
and was therefore inadmissible. Floyd Hotchkiss, Pa. Super. 
216, 222. Plaintiff next presented the testimony the Secretary 
the Building and Loan Association, who admitted that the stock had 
matured August, 1938, and that only ten per cent its face value 
was permitted paid order Segregation the Depart- 
ment Banking under 808 the Building and Loan Code May 
indicated the Association was much involved that its solvency was 
questionable. clear from this evidence, and indeed was ad- 
mitted plaintiff’s counsel the trial, that the Association’s stock 
was not readily salable any value. where the pledged prop- 
erty consists merely stock private corporation, not readily 
salable the open market and without real and definite market 
value fixed public demand and actual sales, but having only theo- 
retical market value, based estimates the book value the stock 
and two three scattered and isolated sales made stockholders 
before and after the day sale the pledgee, the mere failure 
the pledgee obtain such theoretical and opinionative market value 


616 THE BANKING LAW JOURNAL 


will not itself establish fraud and conversion.’’ Southern Exchange 
Bank Langston, supra, Ga. App. page 479, 127 
page 232. 

other evidence the value the pledged securities having 
been presented offered, accordingly agree with the learned 
court below that plaintiff failed prove any conversion. there- 
fore unnecessary the other grounds upon which the nonsuit 
based. 


LIABILITY JOINT MAKERS 


Thompson Gandy, Court Civil Appeals Texas, 160 Rep. 
113 


Whether between themselves one the purported joint makers 
the note was principal and the other surety, whether one signed, 
without consideration moving him personally for the 
tion the other, however material upon some questions that might 
arise, are believed immaterial upon the question whether 
there was consideration sufficient support the promise either 
both the note signers legal obligation. The consideration 
supporting the promise either the two was the same time 
sufficient support the promise the other. 

this case note was executed two makers renewal 
prior note which had been executed the same makers, and for 
which the payee had made loan one maker. was held that the 
note was supported consideration respects the other maker, 
regardless whether such maker was surety who executed note 
accommodation. 


Action note Dalton Gandy against Eugene Thompson. From 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Harrell Bowers, Breckenridge, for appellant. 

Ben Dean and Hawkins, both Breckenridge, for appellee. 


FUNDERBURK, J.—The statement the nature the case made 
counsel for appellant both commendably brief 
comprehensive. adopt follows: 

suit upon promissory note. Dalton Gandy brought this 
suit Stephens County against Eugene Thompson for the balance due 
upon note for $1,964.74, dated July 19, 1932, executed Lewis Whise- 
nant and Eugene Thompson, payable Granberry, Guardian. 
This note was alleged renewal note for $3,900 dated January 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §761. 
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29, 1929, executed the same parties the same payee. Dalton 
was minor until September, 1939, when his disabilities were 
removed, and Granberry was his guardian until his death 
August, 1932, after which Lucile O’Brien acted his guardian until 
her discharge July, 1940. 

Whisenant was not made party upon allegation that 
was actually and notoriously insolvent. The defendant, Thompson, 
defended upon the ground that was accommodation party for 
Whisenant, and that the note was given collateral security for other 
obligations Whisenant, and therefore was without consideration. 

trial before jury, upon special issues, resulted findings: (a) 
That Thompson received money for executing the $3,900 note, (b) that 
Granberry, guardian, loaned the money Whisenant upon the faith 
Thompson’s signature the $3,900 note, and (c) that the $3,900 
note was not executed for the sole purpose securing other obligations 
Whisenant. Judgment was rendered for plaintiff for $1,318.44. The 
motion for new trial was overruled and due time Thompson perfected 
his 


The first ground error based upon the contention that the undis- 
puted evidence showed that the note sued was without consideration. 
The note purports signed Eugene Thompson (and Lewis 
Whisenant) and sets forth the joint and several promise the signers 
pay $1,964.74 the order Granberry, guardian. 
ownership the note was not question. law the note, negotiable 
instrument, imports consideration. 1925, Art. 5933, sec. 24. 
was undisputed that the note was renewal the same makers the 
note for $3,900 first described plaintiff’s petition. such, effected 
extension time which pay the amount originally promised 
paid. Said first note, did the second, imported consideration 
and therefore the latter shows addition such imported original 
consideration further consideration consisting extension the 
time which pay the balance the sum originally promised 
paid. 

The note importing consideration, appellant had the burden 
proving want consideration. joined the issue his sworn denial 
but failed prove there was consideration. the contrary, 
affirmatively proved there was consideration. testified the 
effect that consideration the execution the first note for $3,900, 
Granberry, the guardian and payee, loaned Whisenant $3,900. the 
question want consideration makes difference which the 
two promisors got the money, or, for that matter, whether either 
them got it, any part it. The material inquiry, where the issue 
raised, whether the promisee the payment which the signers 
promised make, made loan somebody consideration the 
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execution the note the parties signing it. Union Central Life 
Ins. Co. Roach, Tex. Civ. App., 106 374, 377, the position 
the loan company was analogous that the guardian this 
and that Grantham appellee. that case, Judge Alexander well 
said: ‘‘If the loan company was caused part with its money the 
faith the note signed Grantham, there was consideration for the 
contract, even though Grantham received part the money 
advanced the loan company.’’ 

Whether between themselves one the purported joint makers 
the note was principal and the other surety, whether one signed, 
without consideration moving him personally for the accommodation 
the other, however material upon some questions that might arise, 
are believed immaterial upon the question whether there was 
consideration sufficient support the promise either both 
the note signers legal obligation. The consideration supporting the 
promise either the two was the same time sufficient support 
the promise the other. 

his brief appellant makes the following statement: were 
three notes involved this suit, all them dated July 19, 1932. One 
was for $929.36, executed Chambers and indorsed Lewis 
Whisenant. One was for $1,035.38, executed Lewis Whisenant and 
indorsed Woods. And the third was for $1,964.74, executed 
Lewis Whisenant and Eugene Thompson. The sum the first two 
equals the amount the last. admitted that $1,964.74 was the 
amount due appellee the time the notes were executed. Mrs. O’Brien 
testified that $1,964.74 was all that was due her ward and that was 
not entitled collect both sets notes. The Chambers note for $929.36 
was 

argued effect that since according the three notes the total 
amount promised paid was exactly twice the amount the unpaid 
loan from the guardian Whisenant, therefore, the $1,964.74 note 
appellant (and Whisenant) was collateral the other two notes, 
the other two notes were collateral the $1,964.74 note, and that 
these alternatives, the proper conclusion that ‘‘it appears, matter 
law, that the two notes [smaller notes] represented the debt [unpaid 
balance original loan] and that the note sued was collateral note 
them and was therefore without appears con- 
clusively that Granberry, the guardian, loaned $3,900 his ward’s 
funds Lewis Whisenant. Appellant the note suit promised 
pay the whole amount such loan. makes difference, far 
can see, that other parties other notes may have promised also 
pay the whole amount said loan. One such promise would, for 
that reason, possess none the characteristics collateral security 
for another. The only note the three involved that could have 
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been collateral security for either the others was the note Chambers 
Whisenant, indorsed the latter the guardian. that note was 
indorsed the guardian collateral security for either both the 
others, the fact unimportant, since was collected discharged and 
eredited the extent $807 upon the note suit. 

not understand that contended that the note Whisenant 
(indorsed Wood) payable the guardian has been paid. has 
and the amount such payment, addition the credits acknowl- 
edged proved, equals the amount the note suit, appellant would 
have the right relieved his promise pay. Not, however, 
because his promise was collateral, but because the debt has already been 
paid. Under proper view, think, would his exemption, any, 
from liability result from any want consideration support his 
promise. 

These conclusions, think, have the effect showing that all other 
points urged appellant are either rendered immaterial are 
untenable and justify our overruling same without further discussion. 
Under the view take the case, the judgment rendered was the 
only judgment which properly could have been rendered under 
undisputed evidence. 

is, therefore, our conclusion that the judgment should affirmed, 
and accordingly ordered. 


DELIVERY BANK PASS BOOK ESSENTIAL 
ESTABLISH GIFT 


Krause’s Estate, Supreme Court Wisconsin, Rep. 
(2) 122 


Deceased had deposit with bank $13,640.19. withdrew 
$8,640.19 which his request was his checking ac- 
the same time opened savings account his wife’s 
name the sum $5,000. Almost two years later deceased with- 
drew $3,000 from this account his own withdrawal slip, and 
after another two years withdrew $2,000 withdrawal slip 
his wife’s name. Both of: these withdrawals were charged against 
the savings account and used the deceased his business. The 
pass book had never been wife. The latter never- 
theless contended that depositing said sum her name the 
deceased had made her gift the whole amount the deposit. 

was held that the mere fact that the bank account was opened 
wife’s name, the husband having retained possession the pass 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 606. 
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book and continuing exercise control the deposit, did not 
entitle the wife amount deposit after husband’s death, 
the absence evidence his delivery book her intention 
give her the amount deposited. 


the matter the estate Fred Krause, deceased. From 
judgment dismissing Irma Krause’s claim against the estate after 
granting motion Elmer Krause and others, executors the estate, 
for nonsuit, claimant appeals. Affirmed. 

See also, 240 Wis. 72, 733. 

This proceeding was begun Irma Krause, appellant, against the 
Estate Fred Krause, deceased, filing claim amounting with 
interest $6,300. The executors objected the claim. The matter 
was transferred the circuit court for trial under the provisions 
sec. 252.12, Wisconsin stats. the close the plaintiff’s case, the 
respondents moved for nonsuit, which motion was granted and 
judgment dismissing the claim was entered June 24, 1941, from which 
the claimant appeals. 

The facts will stated the opinion. 

Alfred Gerhard, Wausau, for appellant. 

Genrich Genrich, Wausau (Herbert Terwilliger and James 
Fitzpatrick, both Wausau, counsel), for respondents. 


ROSENBERRY, J.—Fred Krause, the deceased, the 
day July, 1934, had deposit the Citizens State Bank Wau- 
sau the sum $13,640.19. that day drew out his deposit the 
sum $8,640.19, which his direction was credited his checking 
account. the same time opened account the name Mrs. 
Krause the sum $5,000, represented pass book number 
11177. withdrew from the account the sum $3,000 
ary 14, 1936, signing withdrawal slip therefor his own name. 
the 11th day January, 1938, the deceased withdrew $2,000, signing 
withdrawal slip therefor ‘‘Mrs. Krause.’’ Both these with- 
drawals were charged against savings account number 11177 and the 
proceeds used the deceased his business. October 31, 1940, 
after the death hef husband, the claimant withdrew $100 which 
was charged the same account. The claim filed was for the whole 
amount the deposit with interest, the appellant contending that 
depositing said sum her name the deceased had made her gift 
the amount the deposit. appears from the evidence that the de- 
ceased withdrew the money from his savings account and deposited 
part his checking account and deposited the $5,000 the 
name Mrs. Krause, order that might have the benefit 
the Federal Deposit Insurance Corporation, which protects all 
accounts $5,000. 
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The record does not disclose whom pass book number 11177 was 
produced the trial. was produced Koch, 
the cashier the Citizens State Bank. Appellant sought establish 
her right the book showing that was her possession. She 
was asked the question, ‘‘When did you first see that pass book with 
that entry She answered, ‘‘In She was then asked, 
you have that pass book your possession—,’’ which objec- 
tion was made the ground that the witness was incompetent 
testify for the reason that the testimony related transaction with 
deceased person. This objection was sustained and the exclusion 
this evidence assigned error upon this appeal. 

Section 325.16, Wisconsin stats., provides: ‘‘No party person 
his own behalf interest, and person from, through under 
whom party derives his interest title, shall examined wit- 
ness respect any transaction communication him person- 
ally with deceased insane 


The appellant contends that the inquiry does not relate trans- 
action between the witness and her husband now deceased. ap- 
parent that the question was intended elicit reply the effect 
that the witness had the pass book her possession and establish 
delivery the pass book her her husband. 


The rule stated thus Jones Evidence, 4368: ‘‘The 
majority the cases hold that witness who incompetent testify 
directly the transaction which claimed decedent parted with 
his possession, also incompetent testify possession witness 
document other property during the lifetime decedent from 
which delivery from decedent may inferred.’’ 

See, also, Brader Brader, 1901, 110 Wis. 423, 429, 681; 
Markgraf Columbia Bank Lodi, 1931, 203 Wis. 429, 442, 233 
782. The objection was properly sustained. 


the appellant had establishing the fact that she 
was possession the pass book number 11177 during the lifetime 
her husband, that fact would have established basis for infer- 
ence that had delivered her. The establishment that fact 
would have presented quite different question upon the record this 
Not having established the trial court correctly held that the 
mere fact that the account was opened her name, the possession 
the pass book having been retained her husband, there being 
evidence delivery the book her him any other evidence 
tending establish his intention make gift her the amount 
money deposited, the appellant had failed establish her 
See Marshall Bank Voigt, 1934, 214 Wis. 27, 252 
355. The deceased all times retained and exercised dominion over 
this deposit and the fact that the deposit was opened her name in- 
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stead his own fully explained. immaterial whether 
matter fact under the circumstances this case the deposit would 
have been protected the Federal Deposit Insurance 

Koch, cashier the bank, was called witness behalf 
the appellant. Contending that the witness was unfriendly, coun- 
sel for appellant asked the court permit him cross-examine the 
witness. This the court declined do. The refusal the court 
permit the appellant cross-examine her own witness assigned 
error. Whether party shall permitted cross-examine his own 
witness and the extent which the matter may proceed wholly 
within the discretion the trial court. Farino State, 1931, 203 
Wis. 374, 234 366; Ryan Oshkosh Co., 1909, 138 Wis. 
466, page 473, 120 264. 


RIGHT SURVIVOR JOINT ACCOUNT 


Stephens Stephens, Supreme Court Mississippi, So. Rep. 
462 


Where there was clear intention create right which 
embraced essential elements joint ownership and survivorship 
respect bank deposit, the intention, when lawfully evi- 
would given effect and survivor held entitled the 
fund. 

Husband and wife stated bank that they desired open 
deposit account, but that they wanted arranged that one 
should die, the remainder the deposits would the survivor. 
The bank suggested and presented them printed joint account 
agreement which both them signed and delivered the bank. 
The joint agreement was accepted the bank. The hus- 
band died testate, and his executors demanded the bank the 
balance remaining said account. The wife also claimed the said 
was held that the wife was entitled the balance 
remaining said account. The agreement signed and delivered 
the bank creating the joint account clearly showed the intention 
create right which embraced the essential elements joint 
ownership and survivorship respect this particular bank ac- 
count and when the intention thus established, will given 
effect and the survivor held entitled the fund. 


Bill interpleader the Peoples Bank Indianola against 
James Stephens and another, executors the estate Ste- 
phens, deceased, and Ethel Lee Stephens, determine ownership 
bank deposit. From decree favor Ethel Lee Stephens, James 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§448-461. 
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Stephens and another, executors the estate Stephens, de- 
ceased, appeal. 

Affirmed. 

Frank Everett, Indianola, for appellants. 

Neill, Clark Townsend, Indianola, for appellee. 


GRIFFITH, J.—W. Stephens had been customer the Peo- 
ples Bank Indianola for some time prior February 11, 1941, but 
during several months next before that date his account with the bank 
had been inactive, there being therein his credit.a balance only 
four cents. the date mentioned Stephens and his wife, Ethel Lee, 
borrowed from the bank, their joint note, the sum $150 and 
stated that they desired make further deposits, but doing 
they wanted arranged that one should die, the remainder the 
deposits would the survivor. Thereupon the bank suggested 
and presented them printed joint account agreement, which both 
them signed and delivered the bank, and the bank accepted it, 
made part and dominating the Stephens’ deposit 
the bank continued carry, however, upon its ledger 
sheets under the name ‘‘W. 

The document signed, delivered and accepted the following 
words: 


Account—Payable Either Survivor 

agree and declare that all funds now, hereafter, deposited 
this account are, and shall be, our joint property and owned 
joint tenants with right survivorship, and not tenants com- 
mon; and upon the death either any balance said account 
shall become the absolute property the survivor. The entire account 
any part thereof may withdrawn by, upon the order of, either 
the survivor. especially agreed that withdrawals 
funds the survivor shall binding upon and upon our heirs, 
next kin, legatees, assigns and personal representatives. 

Lee 


October 22, 1941, Stephens died testate, and his execu- 
tors demanded the bank the balance remaining said account, and 
Ethel Lee having made like demand, the bank filed its bill inter- 
pleader, and there followed decree favor the wife. 

Numerous cases have dealt with this subject. The rule deducible 
from what seems the weight the authorities that when 
there clear intention create right which embraces the essential 
elements joint ownership and survivorship respect particular 
bank deposit account, the intention, when lawfully evidenced, will 
given effect and the survivor held entitled the fund. 
closely point with the present case Illinois Tr. Sav. Bank Van 
310 Ill. 185, 141 546. 
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This precisely what the joint account agreement this case ere- 
ated, and terms plain and free from ambiguity that the con- 
tract agreement, including its intention, found solely 
the plain and ample language therein used. And gift element 
the situation, there was effectual consummation the gift 
way the delivery the written instrument the bank the per- 
formance agent the donee, well the donor. therein 
sufficient distinction between the present case and Godwin God- 
win, 141 Mass. 633, 107 So. 13, relied appellant. 


STOPPING PAYMENT CASHIER’S CHECK. 
ISSUED FOR SPECIAL PURPOSE 


Deones Zeches, Supreme Court Minnesota, Rep. (2d) 432 


check merely bill exchange, and even though 
negotiable form, not the equivalent money. The drawer 
bank does have valid defense against the 
holder, and payment the check can stopped. Payment 
cashier’s check could stopped the purchaser against one 
not holder due course. 


this case defendant agreed purchase certain property from 
plaintiff and delivered $500 bank for the purpose paying plain- 
tiff that amount down payment. The bank issued its cashier’s 
check, negotiable form and naming plaintiff payee. The check 
was issued for special purpose and subject contract between 
the payee and the purchaser which the check was used earnest 
money deposit, and, the terms the contract, was returned 
the purchaser the event that the payee could not perform his 
Defendant notified the bank before the check was presented 
that plaintiff had not and could not fulfill his contract and demanded 
that the bank stop payment and return the $500 him. 
also demanded payment the check. action against the 
bank, was held that there had been delivery the check for 
special purpose only, not for the outright transfer the instrument, 
but only for the purposes and subject the contract, and that 
bank was indifferent debtor between plaintiff and defendant. 
Thus plaintiff did not have independent cause action against 
the bank. 


Action Deones against the Merchants Bank Winona, 
check. The bank’s motion permitted pay the amount 
the check into court and have Hubert Zeches substituted defendant 
and for discharge bank party the action was granted. From 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1470. 
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adverse judgment, plaintiff appeals ground that the trial court 
erred discharging the bank and ordering Zeches substituted its 
place. Affirmed. 

Galvin Beatty, Winona, for appellant. 

Bruski and George, Owen Brehmer, all Winona, for 


LORING, against the Merchants Bank Winona 
check for $500 drawn the bank payable plaintiff. The 
bank answered and moved permitted pay the $500 into court 
and have substituted defendant one Zeches, who had purchased 
the check from the bank and who claimed the proceeds, and that the 
bank discharged party the action. Plaintiff demurred the 
answer but did not notice for hearing. The bank’s motion was heard 
and granted. Zeches answered, and plaintiff proceeded litigate the 
question whether Zeches was entitled the $500. The jury 
returned verdict for Zeches, and judgment was entered thereon. Plain- 
tiff appeals from the judgment, solely the ground that the trial court 
erred discharging the bank and ordering Zeches substituted its 
place. 

The plaintiff alleged that Zeches July 10, 1940, agreed purchase 
property from him and that Zeches delivered $500 the bank 
for the purpose paying plaintiff that amount down payment; that 
the bank issued its cashier’s check, form and naming 
plaintiff payee; that plaintiff accepted the check down payment 
and negotiated his lessor; that his lessor presented the bank 
for payment July 11, 1940, but the bank refused honor it; that 
the lessor returned plaintiff, who now owns it. 

The bank its answer admitted issuing the check which plaintiff 
was named payee, but alleged that the check was purchased Zeches 
and issued the bank him ‘‘for the purpose enabling said Zeches 
deposit with plaintiff earnest money deposit under contract 
which plaintiff agreed, among other things, assign certain lease 
then held expiring not earlier than April 1945, and the terms 
which contract the plaintiff agreed that said sum should returned 
and belong said Hubert Zeches said contract was not complied 
with’’; that Zeches notified the bank before the check was presented 
that plaintiff had not and could not fulfill his contract and demanded 
that the bank stop payment and return the $500 him; that plaintiff 
also demanded payment the check; that the bank had interest 
the money and was willing pay into court; that the bank had 
way determining who was entitled the money and prayed that 
Zeches substituted its place. 

Interpleader Minnesota authorized Mason St. 1927, 9261, 
which provides: ‘‘In action for the recovery money upon contract, 
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specific real personal property, any person not party 
the action demands the defendant the same debt property, the 
defendant may move the court substitute such claimant defendant 
his stead, and that permitted pay the money into court, 
deliver the property its value such person the court may direct. 
made appear that such demand without collusion with the 
defendant, the motion may granted, and upon compliance with the 
order the defendant shall discharged. Thereafter the action 
proceed against the substituted defendant, and the court may compel 
the parties interplead.’’ 

Plaintiff contends that the action was not upon contract, that 
and Zeches were not demanding the same debt, and that consequently 
interpleader should not have been allowed. 

Plaintiff’s first contention not well taken, for, clearly, action 
upon check action upon contract within the contempla- 
tion the statute. Cf. Metropolitan Nat. Bank Hennepin County 
Sav. Bank, 149 Minn. 367, 183 821 (interpleader sought, action 
upon check held upon contract). 

Plaintiff’s second contention premised upon the theory that 
had independent cause action against the bank upon the cashier’s 
Pomeroy, Equity Jurisprudence, 4th Ed., 1322, 3172, lists 
separate requirements for equitable interpleader, among others: 
The same thing, debt, duty must claimed ... [one 
seeking interpleader] must have incurred independent liability 
either the claimants; that is, must stand perfectly indifferent 
between them, the position merely stakeholder.’’ 

Our statute does not require element but Cullen Dawson, 
Minn. 66, 72, the court stated that one seeking interpleader ‘‘must 
not have incurred personal obligation one the 
similar statute authorized interpleader that time though the court 
did not mention its decision. 

check merely bill exchange, see Zollmann, Banks 
and Banking, Perm. Ed. 4691, 220, and even though negotiable 
form, was the check here involved, not the equivalent money. 
The drawer bank does certain circumstances have valid defense 
against the holder, and payment the check can stopped. fact, 
the court the very case most relied upon plaintiff, Drinkall 
St. Rep. 693, held that payment cashier’s check could stopped 
the purchaser against one not holder due course. 

The check was negotiable instrument, and our view Minn. St. 
1927, 7059, 16, controls. That section states: ‘‘Every con- 
tract negotiable instrument incomplete and revocable until 
delivery the instrument for the purpose giving effect thereto. 
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between immediate parties, and regards remote party other than 
holder due course, the delivery, order effectual, must 
made either under the authority the party making, drawing, 
accepting indorsing, the case may be; and such case the delivery 
may shown have been for special purpose only, and not for 
the purpose transferring the property the 

Plaintiff was immediate party the instrument well party 
the agreement pursuant which the check was issued. appears 
from the pleadings that the check was issued for the purpose repre- 
senting earnest money deposit, which was ‘‘returned and 
belong to’’ Zeches case plaintiff failed perform his agreement with 
him. the facts then before it, the trial court was justified finding 
that there had been delivery the check for special purpose only, 
not for the outright transfer the instrument, but only for the pur- 
poses and subject the contract, and that the bank was indiffer- 
ent debtor between plaintiff and Zeches. Thus, plaintiff did not 
have independent cause action against the bank. 

Gilbert Pioneer Nat. Bank, 206 Minn. 213, 288 153, 
comparable case. There the drawee bank, the defendant, certified 
ordinary check payable the city Duluth the drawer’s request, 
pursuant agreement that the check was used the drawer 
security for bid. The city refused the bid, and while the check 
was still its hands judgment creditor the drawer garnished it. 
Plaintiff receiver sued the drawee the check, and this court allowed 
the bank successfully defend under 7059, holding that the check 
had been delivered for the special purpose the contract. 

The order interpleader was justified. 


SUBSTITUTING NAME JOINT OWNER 
BANK ACCOUNT 


Peoples State Bank Belleville Allstaedt, Supreme Court 


Deceased converted savings account which had originally 
opened his own name joint account with right survivor- 
ship. Later revoked the rights the joint owner written 
notice. Subsequent thereto, while under the impression that the 
account was still joint account, wrote letter the bank’s 
cashier requesting him take the prior joint owner’s name off 
the bank book and substitute another name mentioned the letter. 
was held that the mere substitution the name the joint 
owner requested the depositor’s letter was not sufficient evi- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §456. 
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dence depositor’s intention give the substituted person 
right survivorship the account required the Michigan 
statute. The statute relating deposits the name joint bene- 
ficiaries requires written evidence the intention the depositor 
give the person who being made joint beneficiary right 
survivorship the deposit. 


Interpleader Peoples State Bank Belleville, Michigan bank- 
ing corporation, against Christopher Allstaedt and others 
mine ownership savings account. From decree that deceased 
depositor’s administrator was entitled the fund, named defendant 
appeals, opposed plaintiff and Harold DuBois, administrator 
the estate Fred William Stendel, deceased. 

Affirmed. 

Before the Entire Bench. 

Edward Smith, Detroit, for appellant Christopher Allstaedt. 

Floyd Phinney Trenton (Hollis Harshman Detroit, coun- 
sel), for appellee. 


WIEST, J.—This bill interpleader. April, 1935, Fred- 
erick William Stendel, his own name, opened savings account 
plaintiff bank and the time his death February, 1939, the 
savings account deposits made him amounted $2,962.15. 
The defendants each claimed the deposits, and plaintiff, after filing 
the bill, paid the money into court. The issues were referred 
cireuit court commissioner, with direction take the testimony and 
make report. The commissioner filed report, finding the adminis- 
trator the estate Mr. Stendel was entitled the fund. 
tions were filed the report, and the court entered decree accord 
with the findings the commissioner. Defendant Christopher All- 
staedt reviews appeal. Defendant Charles Allstaedt has not ap- 
pealed and his claim need not considered. 

few days before his death Mr. Stendel wrote the following letter: 

1939 

(meaning Henry Deering, assistant cashier plaintiff 
bank) please tak Charley nane the bank book and put the name one 
that the one sending and oblige. 

Sendel. 

Reverse side: 


Christopher Allstaedt 
Waterman St. Allstaedt.’’ 


This letter was received the bank. The assistant cashier testi- 
fied that, when the letter was received, the bank ‘‘did not have the sig- 
nature Christopher Allstaedt. There was time the history 
this account when the books were such condition that Christopher 
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Allstaedt could have withdrawn money from that account. didn’t 
have his signature nor record the 

Christopher contends that this writing constituted 
him joint owner the Stendel account, with right survivorship, 
under the provisions Act No. 286, Pub. Acts 1937, which pro- 
vides: ‘‘When deposit shall made, any bank any person 
the name such depositor any other person, and form 
paid either the survivor them, such deposits thereupon and 
any additions thereto, made either such persons, upon the mak- 
ing thereof, shall become the property such persons joint tenants, 
and the same together with all interest thereon, shall held for the 
exclusive use the persons named and may paid either during 
the lifetime both, the survivor after the death one them, 
and such payment and the receipt acquittance the same whom 
such payment made shall valid and sufficient release and dis- 
charge said banking institution for all payments made account 
such deposits prior the receipt said bank notice writing 
not pay such deposit accordance with the terms thereof.’’ 

Appellant states the principal question involved follows: ‘‘Does 
Exhibit (the mentioned letter) evidence intent the part the 
depositor, now deceased, that the appellant was joint depositor 
with the deceased, that upon the death the depositor the title 
the account passed the appellant?’’ 

hold the letter accomplished the purpose making the ac- 
count joint, the extent being payable either, did not, under 
the statue, make the account payable the survivor. 

The satute mentioned relates deposits: ‘‘In the names two 
more persons, payable either the survivor survivors, such 
deposit any part thereof any interest dividend thereon and 
any additions thereto, made any one the said persons, shall 
become the property such person joint 

one time Charles Allstaedt was constituted joint owner 
the bank account with right survivorship, but this was revoked 
written notice and direction Mr. Stendel the bank, permitted 
the statute. 

Appellant contends: ‘‘It clear that Stendel thought that the 
account the bank when wrote Exhibit was still joint account 
payable and Charles Allstaedt the survivor. 
did not believe, why would have directed the bank remove the 
name. Charles Allstaedt from the account, and substitute the 
name Christopher? is, therefore, apparent that Stendel believed 
and intended that the effect Exhibit would merely substi- 
tute Christopher Allstaedt for Charles Allstaedt one the joint 
depositors account then payable, believed, either the 
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Long before the letter, relied upon appellant, was written, Mr. 
Stendel exercised the right, stated the quoted statute, and notified 
the bank not pay such deposit, any part thereof, Charles 
Allstaedt, and cannot hold that the mentioned letter, relied upon 
appellant, should given the effect evidencing intention 
Mr. Stendel give appellant right survivorship. The statute 
requires written evidence such intention. 


FAILURE CONSIDERATION 
PROMISSORY NOTE 


Kelly, Glover Vale, Inc. Heitman, Appellate Court Indiana, 
Rep. (2d) 408 


bank receiver takes property which comes into his hands for 
administration subject all legal and equitable claims. 

Defendant corporation, holding company, owned land sub- 
ject mortgage executed prior owner land which there 
was outstanding the amount $85,000 represented mortgage 
bonds about mature. Before its closing, the bank orally agreed 
with the corporation that would call said bonds from the 
Trustee and would procure new money lender make loan 
the mortgaged property. pursuance this agreement notes 
were executed defendant and indorsed its offi- 
cers wholly reliance the representation the bank that 
would obtain new loan and that these notes executed the cor- 
poration were required merely part the mechanics 
obtaining the mortgage and were not paid defendant 
corporation. was agreed that the notes were paid out 
the funds the new loan received from the new money lender. 
The bank failed obtain new loan for the defendant corpora- 
tion. Plaintiff, receiver, seeks collect one the notes 
signed defendant corporation. 

was held that the failure the bank procure new money 
lender make new loan agreed upon and the fact that de- 
fendant corporation did not receive any money for the execution 
the note constituted want failure consideration and was 
valid defense between the bank and defendant 
recovery the note. 


Action Elmer Heitman, receiver the First National Bank 
Gary, Indiana, against Kelley, Glover Vale, Incorporated, and 
others, note and for foreclosure and sale pledged collateral, 
wherein the defendants filed counterclaim. From adverse judg- 
ment, defendants appeal. Reversed with instructions. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§339, 347. 
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Walter Myers, Donald Smith, and Walter Myers, Jr., all 
Indianapolis, and Jay Darlington, Hammond, for appellants. 
Sheehan Lyddick and Alex Pendleton, all Gary, for appellee. 


DEVOSS, J.—Appellee, the receiver the First National 
Bank Gary, Indiana, filed his complaint herein alleging that appel- 
lants were indebted him the sum $43,658.94, principal and 
interest, plus attorney fees, promissory note. alleged that 
the note collateral note which there was deposited collateral, 
real estate mortgage bonds the face value $30,000, signed Leslie 
Combs, together with other miscellaneous collateral. further 
alleged that the mortgage securing the bonds deposited has been 
foreclosed and that the bonds are merged the foreclosure decree. 
The complaint prays judgment for amount due the note and asks 
foreclosure and sale the pledged collateral and that the proceeds 
therefrom applied the judgment. 

Appellants filed separate and several answer the complaint 
five paragraphs. The first paragraph answer was general denial, 
the second paragraph plea failure consideration, the third 
paragraph plea former adjudication. The fourth paragraph 
answer alleged that appellants, Kelley, Glover, Vale, Inc., received 
consideration and that there was authorization its board 
directors for the execution said note. The fifth paragraph answer 
alleged failure appellee affix intangible stamps the note. 
Appellee filed his reply denial the second, third, fourth, and fifth 
paragraphs answer. 

Appellant, Kelley, Glover Vale, Inc., filed counterclaim two 
paragraphs. The first alleged indebtedness for interest paid 
the mortgage bonds the sum $4,000, and for money belonging 
said appellant the sum $6,000, impounded appellee receiver 
the First National Bank Gary, Indiana, after said closed. 

The second paragraph counterclaim alleges substantially the 
same the first paragraph. 

Appellee filed his answer each paragraph counterclaim deny- 
ing the allegations therein. 

The cause was submitted the court for trial without the interven- 
tion jury. the proper time, appellant filed written request 
for special finding facts and conclusions law and pursuant 
thereto the court did not make its special finding facts and stated 
its conclusions law thereon follows: 


The court concludes, matter law, that the law with 
the plaintiff; that the plaintiff should recover and from the defend- 
ants, the note sued upon, the sum Forty-five thousand seven hun- 
dred sixty-one and 47/100 ($45,761.47) dollars, plus $500.00 attorney 
fees; all without relief from valuation and appraisement laws. 
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The Court further concludes that the collateral mentioned 
the findings, heretofore made the Court, and the right, title and 
interest represented thereby should foreclosed and ordered sold 
the Court and the proceeds derived therefrom should applied 
the payment the judgment rendered this action. 

The Court further concludes that the defendant Kelley, Glover 
Vale, should take nothing its 


Thereafter judgment was rendered said conclusions law 
against appellants the sum $45,761.47 together with the sum 
$500 attorney fees and was further adjudged that appellants 
take nothing its counterclaim. was further ordered that the 
lateral set forth the finding foreclosed and sold and the amount 
derived therefrom applied upon the judgment rendered herein. Sub- 
sequent the entry the conclusions law and judgment, appellants 
severally moved modify said conclusions law which motion was 
the court overruled. 

The errors assigned and relied upon for reversal this court are 
follows: 

The court erred its conclusion law number 

The court erred its conclusion law number 

The court erred its conclusion law number 

The conclusion law being erroneous the judgment and 
decree entered therein likewise erroneous the same respects. 

The court erred overruling the motion defendants 
(appellants) modify its aforesaid conclusion law numbers one, 
two, and three.’’ 

motion for new trial has been filed herein and the evidence 
not before us. Appellant relies upon the failure the special find- 
ing facts support the conclusions law, and contends among 
other things that such finding establishes the fact that there was 
consideration for the execution the note sued on. 

The second paragraph appellants’ answer, wherein the plea 
consideration set forth, alleges substance that the spring 
1930, Kelley, Glover Vale Realty Company, corporation, was 
the owner parcel real estate Gary, Indiana, and that said 
Realty Company had purchased the same, subject 
gage the sum $85,000. Said mortgage was about 
come due and payable and said bank entered into agree- 
ment with appellants under the terms which said bank was 
find refinancing source for the payment the mortgage and 
part the mechanics the refinancing arrangement the appel- 
lants gave the bank note, the renewal which the note sued 
herein, and that said note was paid solely out the proceeds 
the new mortgage. The bank failed refinance said mortgage and 
appellants received nothing for the signing the note suit and the 
consideration for which the note was given failed. 
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will noted that Kelley, Glover Vale Realty Company, men- 
tioned the answer, was not made party this proceedings. 

has been determined many times this court that promissory 
note bill exchange must supported consideration and 
question between the original parties. Kinder Fisher’s National 
Bank, 1931, Ind. App. 218, 177 904; Shireman Second Na- 
tional Bank New Albany, 1919, Ind. App. 256, 124 712; 
Columbia National Bank Miller, Adm’r, 1919, Ind. App. 187, 
120 711. 

Receivers take property which comes into their hands for adminis- 
tration subject all legal and equitable claims. Shopert Indiana 
National Bank, 1908, Ind. App. 474, 515. 

then, matter fact, has been established the finding 
the that there was consideration for the note suit there 
enter upon discussion the other legal questions 
raised this appeal. 

court made its special finding facts number one ten, 
inclusive. Briefly summarized, findings one seven, inclusive, were 
substance follows: 

(Plaintiff) the receiver the First National Bank Gary, In- 
diana, which went into receivership January, 1932, and the assets are 
the possession plaintiff. Among the assets was the note sued 
which collateral note the face amount $33,850, dated Decem- 
ber 30, 1931, and signed the corporate defendant maker and in- 
dorsed the individual defendants. There unpaid said note 
plaintiff from defendants $29,234.31 principal, $16,098.38 interest and 
$500 attorney fees. The note sued the last series renewals 
prior original note like tenor. The notes originally were signed 
the defendant, Kelley alone, but thereafter, Kelley, Glover 
Vale, became the maker thereof. Interest, the rate per 
cent, was paid the note the corporate defendant and the notes 
evidenced the note sued upon were carried the bank’s records 
bank assets. The court further found that the note sued upon the 
collateral the note were not subject intangible tax. Kelley, 
Glover Vale, was Indiana corporation and the individual 
defendants, Kelley, Glover and Vale were the principal common stock- 
holders and officers said corporation and, that said corporation had 
$100,000 preferred stock, outstanding the hands the public. 
facilitate the business Kelley, Glover Vale, Inc., new corporation 
known Kelley, Glover Vale Realty Company was organized 
holding company and Kelley, Glover and Vale were the officers and 
principal stockholders that corporation. 

Payments made the note suit were $4,464.69 deposits 
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Kelley, Glover Vale, Inc., said bank when they closed, which the 
receiver impounded and applied said note without consent de- 
fendants and also the further sum $150 said corporation which 
came into the receiver’s hands. addition the above payments, 
the bank received from Kelley, Glover Vale, before the bank 


closed, money aggregating $6,961.32, interest upon the 


mentioned. 

The question vital this appeal depends largely upon the 
tion special finding number eight and therefore set out said 
finding full which follows: 


court finds that February, 1930, Kelley, Glover-Vale Realty 
Company held title piece real estate commonly known 860 
Broadway, Gary, Indiana, upon which there was mortgage for $85,- 
000, evidenced bonds signed the prior owner, Leslie Combs, 
and which bonds and mortgage were mature March 10, 1930, and 
that that time none the defendants were personally obligated 
pay the said bonds mortgage; that the defendants desired refi- 
nance said mortgage; and that early February, 1930, the defendants 
Kelley and William Glover went into the First National Bank’ 
Gary, Indiana, the endeavor refinance said mortgage and pre- 
vent foreclosure thereof. said time said Kelley and William 
Glover, acting behalf Kelley, Glover Vale, Inc., had con- 
versation with Richard Schaaf, the President said Bank, during 
which conversation oral understanding was made between Kelley, 
Glover Vale, Inc., speaking through said Kelley and Glover, the 
one hand, and the said bank the other hand speaking through said 
Schaaf, the terms which were and are follows: 

bank was said $85,000 bonds, which had not 
yet matured, but would mature the next month, fom the Trustee, the 
Commercial Trust Company. Said bank would procure new money 
lender, who would make new mortgage loan upon said real estate. 
Kelley, Glover Vale, Inc., would then have said new mortgage exe- 
the owner the real estate Kelley, Glover-Vale Realty Com- 
pany. The bank would take from the new lender the proceeds said 
new mortgage payment and discharge the old bonds, which 
would take up. The bank would earn commission for obtaining the 
new loan and would obtain the advantage getting this business away 
from its competitors and business rival, Commercial Trust Company, 
which held the maturing bonds. 

said understanding the bank and paid for 
said $85,000 bonds with its own money. failed, however, pro- 
cure new money lender who would make the aforesaid loan. never 
procured new mortgage loan. Kelley, Glover Vale, Inc., was always 
ready out its part said understanding. 

the making said oral understanding and after the 
bank had said bonds aforesaid, the bank, having used its 
own money said bonds, was obliged and did put said bonds 
its cash drawer and same its books cash asset order 
make for the cash which had paid out. 

order obtain some commercial paper place among its assets 
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take the place said $85,000 bonds, the bank obtained $85,000 
notes (equal the amount the bonds) the following manner 
and under the following conditions: its own initiative prepared 
$50,000 note ready for the signature Kelley, Glover Vale, Inc., 
payable the bank and reciting that $50,000 said notes were col- 
lateral the note. The bank induced said Kelley sign said 
note President said corporation the means and under the con- 
ditions hereafter stated. 

after obtaining said $50,000 note, the bank likewise pre- 
pared and induced Kelley sign series three notes him- 
self personally the bank, totaling $35,000, which notes were subse- 
quently consolidated renewal, into one $35,000 note signed 
Kelley personally the bank. This $35,000 note Kelley, which 
was prepared the bank for his signature, recited that $35,000 said 
bonds were collateral the note. 

bank obtained the signature said Kelley, President 
Kelley, Glover Vale, Inc., upon the $50,000 note, and also obtained 
the signature Kelley individually upon the $35,000 notes the 
following means: 

Kitchen, assistant cashier the bank, stated Kelley: 
that the bank was process obtaining the new mortgage loan under 
its afore said understanding, and stated him that desired his sig- 
nature said notes merely part the mechanics obtaining said 
mortgage; that when the proceeds the new mortgage were obtained, 
the bank would use same liquidate said $85,000 bonds, which 
held, and the same time the bank would cancel the notes; and that 
the notes were paid solely out the proceeds derived from 
the new mortgage and not otherwise. Relying upon said statement 
the bank through said assistant cashier, Kelley signed said notes solely 
with the intent and for the purpose aforesaid. 

obtaining said notes, the bank continued its efforts obtain 
the new mortgage loan, down the time the bank closed January, 
1932, but the bank never did procure said loan carry out its part 
the aforesaid understanding. Continually, down the time the 
bank closed, Kelley, Glover Vale, Inc., and the other defendants 
continued rely upon the bank’s said understanding procure the 
new mortgage loan and, relying, they did from time time renew 
said notes the request the bank. 

April 1931, the bank assigned and endorsed the $50,000 
note the Gary First National Corporation, which had the same presi- 
dent the bank, Richard Schaaf, and which then had its office the 
bank’s quarters. 

bank continued carry the $35,000 note Kelley, and re- 
newals thereof, until July 1931, when the bank made entry 
its books showing that this Kelley note was paid and discharged 
renewal. fact, Kelley paid nothing discharge the note. The 
bank, its own initiative that time, prepared note like amount 
itself signed Kelley, Glover Vale, Inc., and presented same 
Kelley for signature its president, which signed solely with 
the understanding above stated. The bank then placed this note 
Kelley, Glover Vale, among its assets place the note 
Kelley. Kelley, Glover Vale, received money for signing 
any the notes mentioned these findings. 
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last mentioned note was renewed from time time solely 
for the reasons aforesaid, and the last renewal which was made shortly 
before the bank closed, the note sued upon. During the course 
said renewals the bank requested, and obtained, the signature the 
defendants Kelley, William Glover, Jr., and Milo Vale, 
purported endorsers the back said note. Said endorsements 
well all said renewals including the last renewal, were solely 
reliance upon the aforesaid oral understanding the bank, and 
reliance upon the aforesaid representations the bank through said 
assistant cashier, the purposes and manner payment the 
note. All payments principal and interest mentioned these find- 
ings were likewise made solely upon such reliance. Defendant Kelley, 
Glover Vale, Inc., was all times ready perform its part said 
understanding but said bank failed perform its part aforesaid, and 
closed January, 1932, without having performed its part. Neither 
did its Receiver ever perform subsequent closing.’’ 


Finding number nine the effect that resolution was passed 
the board directors Kelley, Glover Vale, Inc., authorizing 
the execution the note suit and the by-laws said corporation 
require its notes signed the President and Secretary and re- 
quire authorization thereof its board directors. Finding number 
ten relates that the defendants (appellants) all times had inten- 
tion purpose deceive the bank examiners give any false 


appearance the assets said bank. 

Consideration has been defined act forbearance, the 
promise thereof, which offered one party agreement and 
accepted the other inducement that other’s act promise. 
Bouvier’s Law Dictionary, Vol. Rawles Third Rev., 612. 

Failure consideration failure obtain performance promised 
one party agreed exchange for performance that another. 
Restatement Contracts 274. 


Finding number eight definitely establishes the fact that oral 
understanding was made between appellant, Kelley, Glover Vale, 
Ine., and receiver’s bank, that the bank would $85,000, bonds 
not yet due the real estate owned Kelley, Glover Vale Realty 
Company and would procure new money lender who would make 
new loan upon said real estate. The signature the note question 
was obtained upon the statement the cashier the bank that the 
bank was the process obtaining the new loan and that the signa- 
ture the appellants the note was desired merely part the 
mechanics obtaining the mortgage and that the notes were not 
paid appellants. The bank wholly failed obtain new money 
lender and appellants received money for the signing the note. 

cannot conceive more definite and certain statement fail- 
ure consideration. Appellants, either them, were not liable 
originally for the the $85,000 mortgage bonds. Neither 
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the corporate appellant nor the individual appellants owned the real 
estate covered the mortgage, but the same was owned corpora- 
tion, which the individual appellants were the principal stockholders. 
The only interest appellants had said real estate was the procur- 
ing further time which pay said indebtedness which deferred 
period would facilitate the business said appellants the develop- 
ment said real estate into subdivisions. The mortgage exe- 
the new lender was executed the Kelley, Glover Vale 
Realty Company. Under the findings the court there can 
question that the only benefit and consideration flow agreement 
appellants definitely failed. stated the findings, this note was 
paid out the funds derived from the new lender. This fund 
never came into existence. 

The payments principal and interest were made reliance upon 
the representations the bank the purpose and manner pay- 
ment the note and the impounded money corporate appellant was 
applied the note under agreement that the same was without 
prejudice the rights parties. 

The counterclaim appellants seeks recovery interest paid 
reason the failure consideration the note which was 
applied. 


count for money had and received sustainable when money 
has been paid mistake, upon consideration which happens 
fail, for money obtained through imposition, extortion, oppres- 
Harbaugh Tanner, 1904, 163 Ind. 574, 145, 
148, and cases cited therein. 


evident from the findings the court that such interest pay- 
ments were made upon consideration that failed and appellants are 
entitled recover therefor. 

The conclusion reached this court the question failure 
consideration makes unnecessary discuss any the other ques- 
tions raised the appeal, some which are meritorious. 

Judgment reversed with instructions the trial court restate its 
conclusions law follows: 

The court concludes matter law that the law with the 
defendant their fourth paragraph answer failure consid- 
eration. 

That plaintiff entitled recover nothing his complaint. 

That Kelley, Glover Vale, Inc., entitled recover its 
counterclaim the sum $12,726.01 for money had and received 
plaintiff interest and payment principal the note suit, 
general claim against the receiver. 

The trial court further instructed render judgment pursuant 
and conformity with said conclusions law. 
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INTEREST NOTE USURIOUS AND 
UNCOLLECTIBLE 


Dulaney Jackson, Court Civil Appeals Texas, 162 Rep. 
(2d) 142 


Defendant’s agent advanced $585 for repairs 
home consideration plaintiffs’ execution mechanic’s lien 
note and deed trust for $605 and interest per cent annually, 
and per cent annually the event any delinquency. The 
note was made payable the contractor who immediately trans- 
ferred agent’s principal, the defendant. Plaintiffs had repaid 
monthly installments more than the principal the note. De- 
fendant contended that his agent simply purchased the note from the 
and that the transaction was not loan money the 
plaintiffs the agent acting for his principal. Defendant also 
contended that the note was not usurious because was payable 
monthly installments for which credit was given the time 
made because such payments merely went into sinking fund 
guaranty the payment the note. 

was held that the evidence was sufficient support im- 
plied finding that the true transaction was loan money the 
agent for his principal, the defendant, and that the making the 
note the contractor and the transfer him the defendant 
was simulated transaction cover usurious interest charge. 

was further held that the plaintiffs’ payments the monthly 
installments constituted payments the note; thus precluding 
contention that note was not usurious its face because payments 
went into the sinking fund later applied note and because 
eredit was given for payments when made. 


Suit Beulah Williams Jackson and Curtis Jackson against 
Albert Dulaney and Durston restrain sale plaintiffs’ home 
under power sale deed trust and mechanic’s lien note. From 
judgment for plaintiffs, defendants appeal. 

Affirmed. 

Albert Dulaney, San Antonio, for appellants. 

John Wood, Edward Kremer, Jr., and Fowlkes, all 
San Antonio, for appellees. 


MURRAY, J.—This suit was instituted Beulah Williams Jack- 
son and husband against Albert Dulaney and Durston, seeking 
injunction restraining the defendants from selling offering for 
sale her home, described Lots and 17, Block New City Block 
6045, the City San Antonio, Bexar County, Texas, under power 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 1564. 
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sale given certain deed trust from Beulah Williams Jackson 
Albert Dulaney, Trustee, securing the payment certain deed 
trust and mechanic’s lien note for the principal sum $605, signed 
Beulah Williams Jackson and her husband, Curtis Jackson, and 
payable Isaiah Harper, and endorsed Isaiah Harper 
Durston. 

First, temporary injunction was granted and upon final hearing, 
before the court without the intervention jury, permanent in- 
junction was granted. Beulah Jackson, negress, had repaid more 
than the principal the note, and the effect the trial court’s judg- 
ment was hold that the interest provided for the note was usuri- 
ous and therefore uncollectible. 

From this judgment Albert Dulaney and Durston have prose- 
this appeal. Appellants first requested findings fact and 
law but later waived the same. 

Appellants’ first point that Dulaney, agent for Durston, 
simply purchased the note from the contractor Harper, and that the 
transaction was not loan money him, sueh agent, Beulah 
Williams Jackson. overrule this contention. The evidence suf- 
ficient support implied finding the trial court that the true 
transaction was loan money Dulaney, agent for Durston, 
Beulah Williams Jackson, and that the making the note Har- 
per and the transfer him Durston was simulated transaction 
cover usurigus interest charge. The note was for the principal 
sum $605 only the $585 was actually advanced. The 
note was made payable Harper San Antonio, Texas, Wilming- 
ton, Delaware. Durston lived Warren County, Kentucky, and there 
was reason shown why Harper would want the note payable 
The note, deed trust and lien were all pre- 
pared Dulaney’s office, either himself his agents. They were 
all executed his office, and few minutes after they were executed 
they were transferred Harper Durston. There was power 
attorney record Bexar County appointing Dulaney general agent 
for Durston. Dulaney stated Beulah that would loan her the 
money for the improvements. The note was payable fifty-nine 
monthly installments $12.50 per month, with final monthly in- 
stallment the sum $85.30. The note also provided the interest 
rate should changed from per cent per annum, payable semiannu- 
ally, per cent per annum the event any 
Tex. Jur. 885; Schmid City Nat. Bank, 132 Tex. 115, 114 
694; Temple Trust Co. Haney, 133 Tex. 414, 126 950; Glenn 
Ingram, 133 Tex. 431, 126 951. 

Appellants next complain that the note was not usurious its 
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face, because payable monthly installments for which credit was 
given the time made because such payments merely went into sink- 
ing fund guaranty the payment the note. overrule this con- 
tention. These monthly payments were made Dulaney, who 
was doing business under the trade name Mission Mortgage 
pany. Dulaney was the general agent Durston, the lender the 
money. When these monthly installments were made Beulah com- 
pletely lost control over the money and Dulaney gained complete con- 
trol over it. Such arrangement constitutes payment the note 
and not merely payment into sinking fund later applied 
payment the note. Shropshire Commerce Farm Credit Co., 120 
Dugger, Cir., 727, 729, 119 1484; National Life 
Ins. Co. Shroeder, Tex. Civ. App., 868. 
The judgment affirmed. 


Motion for Rehearing 


Beginning line six page our original opinion, was the 
following statement: ‘‘Dulaney being the general agent the lender 
the money, such charge becomes interest 

have concluded this statement and will therefore 
eliminated from the opinion. 

Appellants’ motion for rehearing has been considered and 
overruled. 


JOINT BANK ACCOUNT HUSBAND AND 
WIFE 


Collum Rice, Kansas City Court Appeals, 162 Rep. (2d) 342 


estate entirety joint ownership husband and 
wife common law notwithstanding legislative enactment touch- 
ing joint tenancy. Thus where the common law estates 
entirety exists, bank deposits and like choses action payable 
husband and wife are tenancies the entireties wherein the hus- 
band and wife have the same status existed common law. 

Plaintiff, creditor defendant, brought garnishment proceed- 
ings reach defendant’s share joint bank account. The bank 
was opened defendant and another husband and wife 
signature card providing for payment either survivor 
joint tenants. was held that under the existing common law 
estates entirety, the bank deposit being payable defend- 
ant and wife husband and wife, created tenancy the en- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§425-447. 
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tirety. The bank account though providing for payment either 
the and was not subject garnishment hus- 
band’s share plaintiff creditor husband notwithstanding 
statute providing that deposit made the name depositor 
and another form paid either the survivor them 
becomes the property such persons joint tenants. 


Action Edgar Cullum and Luster Main, copartners doing 
business under the name Cullum Main against Ralph Rice and 
Claude Hough. First National Bank Kansas City garnishee. 
From judgment discharging the garnishee, plaintiffs appeal. 

Affirmed. 

Nelson Johnson, Kansas City, for appellants. 

Ryland, Stinson, Mag Thompson, Francis O’Sullivan, and 
Lawrence Brown, all Kansas City, for respondent garnishee. 


SHAIN, J.—The issue this case involves garnishment pro- 
ceeding execution wherein the appellants herein had judgment 
against the defendant Ralph Rice and favor plaintiffs 
first count the sum $31,189.92, and second count the sum 
$2,100. 

Execution was March, 1940, and the respondent herein 
was duly served garnishee and interrogatories were duly filed. 

The question involved herein grows out Interrogative No. 
follows: 


the time the service the writ garnishment upon you, 
to-wit, the 7th day March, 1940, did the defendants, Ralph 
Rice and Claude Hough, either them, have any sum money 
deposit with you, whether checking account, savings account, time 
deposit, otherwise, and they, either them, now have, have 
they, either them since had, such deposit, whether deposited under 
the name Ralph Rice, Rice, Claude Hough, other- 
wise 

yes, state the nature and amount such deposit and under 
what name the same 


The respondent herein made answer the above follows: ‘‘An- 
swer: Garnishee states that March had its books joint 
account Mr. Rice and Mrs. Rice; that said account had 
credit balance that date $488.80; that said depositors had the 
right survivorship said account and held the same tenants 
the 

Appellants herein joined issue denial, alleging that said sum was 
not held Mr. and Mrs. Rice tenants the entirety, 
but that the whole said sum belonged Mr. Rice individu- 
ally. The respondent, garnishee, made reply general denial. 
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issue thus joined, trial was court without jury; court found 
issues for garnishee, respondent herein; and the following judgment 
was entered, to-wit: ‘‘Wherefore, Ordered, Adjudged and De- 
ereed the Court that the Garnishee, The First National Bank 
Kansas City, and hereby discharged Garnishee herein and that 
plaintiffs take nothing from said Garnishee and that said Garnishee 
have and recover from plaintiffs the sum Twenty-five (25) Dollars 
answer fee and attorney’s fee herein with costs and that the 
Garnishee have execution therefor; all which the plaintiffs are 
allowed exceptions.’’ 

From said judgment appeal was duly taken the plaintiffs 
the original suit. 

Appellants base their contention for reversal under two points. 
Point One follows: ‘‘The bank deposit the hands the re- 
spondent garnishee was owned the defendant Ralph Rice, and 
his wife, joint tenants with the right survivorship and not 
tenants the 

Point Two follows: ‘‘The interest defendant, Ralph 
Rice, the bank deposit question, being that joint tenant, 
subject 

Opinion 

Upon the trial the case, the plaintiffs, appellants herein, offered 
evidence Exhibit This was the signature card the defendant, 
garnishee. photostatic copy this signature card set out the 
record. addressed the First National Bank, Kansas City, Mis- 
souri, and recites, ‘‘We, the undersigned, agree with you and with 
each other open joint account with you joint tenants paid 
whole part upon checks withdrawals drawn signed 
endorse the name the other checks other evidence indebted- 
ness and authorize you cash purchase such instruments upon such 
indorsements. You are authorized deposit said joint account 
with without indorsement all checks and drafts received you 

Stamped the card and below the signatures, appears the follow- 

Below that typewriting appears: ‘‘Rice and Mrs 

Endorsed across the face the card with typewriter appears the 
following: ‘‘Clsd 3-13-40 $435.33 One Lyle Stephens for 14.20 
One for $439.13 cash.’’ 

The plaintiffs, appellants herein, also offered evidence the sup- 
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plemental answer the garnishee the fifth Interrogatory prior 
its amendment. This answer follows: 


Garnishee states that March 1940, had its 
books joint account Mr. Rice and Mrs. Rice, that said 
account had credit balance that date $488.80. Wherefore, hav- 
ing fully answered, garnishee asks the allowance reasonable answer 
fee and prays that judgment issued against the plaintiff for the 
same and that execution issue therefor. 

Stinson, Mag Thomson, 
for 


This was all the evidence offered the plaintiffs and thereupon 
the court gave peremptory instruction and entered judgment accord- 
ingly above stated. 

The fact that estate the entirety fact joint ownership 
husband and wife brings confusion unless keep mind that 
spite all legislative enactments touching joint tenancy, estate 
entirety Missouri, and many other states, remains common 
law. 
opinion the Supreme Court Missouri, Wilson Frost, 
186 Mo. 311, cit. 319, 375, 377, 105 Am. St. Rep. 619, the 
following appears: ‘‘The common-law theory unity husband and 
wife rendered joint even more inapplicable them than 
tenancy common, because joint tenants derive their title from the 
same deed, whereas tenants common may derive theirs from different 
deeds. Therefore deed such form the common law would 
create joint tenancy two grantees would the same form create 
estate entirety husband and wife, who were one person. 
easier conceive husband and wife tenants common than 
joint tenants.’’ 

quit uniformly held the courts the United States, 
wherein the common law estates entirety exists, that bank de- 
posits and like choses action, payable husband and wife, are ten- 
ancies the entireties wherein the husband and wife have the same 
status existed common law. 

The appellants herein cite long line cases under points 
and which are pertinent the rights joint tenants. Melinik 
Meier, Mo. App., 124 594, cited. The joint tenants the 
said case are mother and son. 

782, cited. aforesaid case the question estate the entirety 
was ruled out reason failure plead. Murphy Wolfe, 329 
Mo. 545, 1079, cited, the question reduction wife’s 
property ownership husband under the married woman’s act 
involved. The question estate entirety not therein discussed. 
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Appellant cites other cases arising under provisions Section 
there any indication that deposit husband and wife, under the 
provisions stated the agreement shown Exhibit supra, does not 
ereate estate entirety. 

Following the common law Missouri, cannot escape 
the that all choses action, payable husband and wife 
husband wife are presumed estates the entirety. 
There certainly evidence presented the record herein put the 
aforesaid presumption flight. 

The plaintiffs herein introduced evidence the agreement between 
the defendant and his wife and the bank (Exhibit supra). con- 
clude that the aforesaid agreement clearly creates estate the 
entirety Mrs. and Mr. Rice, and that the same not subject 
garnishment under execution satisfy judgment had against Mr. 
Rice. 


DEPOSIT TRUST 


Ellis’ Estate, Surrogate’s Court, Supp. (2d) 884 


Deceased died testate and among his effects there was found 
bank book entitled ‘‘In account with Dixon Ellis (deceased) 
for Gertrude Gunn.’’ Gertrude Gunn claimed that she was en- 
titled the sum $5,145.46 represented the bank book. 
held that although the words ‘‘in did not appear the 
title the there was doubt from the form the 
account that the proceeds were payable Gertrude Gunn, not- 
withstanding that latter had knowledge the account, and the 
bank book was not delivered her. 


Proceeding the matter the estate Wilbur Ellis, deceased. 
determination supplemental decree concerning questions 
and instruction. 

Putney, Twombly Hall, New York City, for petitioners. 

Root, Clark, Buckner Ballantine, New York City (John 
Harlan, New York City, counsel), for respondent Abbie Eliza- 
beth Wolfe 

Field Field, New York City (Reginald Field, New York 
City, counsel), for respondents Gunn and others. 


FOLEY, decree settling the account the executors this 
accounting proceeding was signed December 22, 1941. reserved 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§462, 464. 
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for determination supplemental decree certain questions con- 
struction and instruction. 

The executors request instructions respect the claim Ger- 
trude Gunn deposit $5,145.46 the Emigrant Industrial Sav- 
ings Bank. the death the testator there was found among his 
effects bank book that bank entitled account with Dixon 
Ellis for Gertrude Although the words ‘‘in not 
appear the title the account, there can doubt from the form 
the that the deposit was made for the benefit Gertrude 
Gunn. thus comes clearly within the rule Matter Totten, 179 
necessary that the beneficiary should have had knowledge the ac- 
that delivery the bank book should have been made her 
‘in order entitle her the proceeds the death the depositor. 
Banking Law, Sec. 239, subd. Marine Midland Trust Co. Bing- 
hamton Stanford, 256 App. Div. 26, 648, appeal denied 
256 App. Div. 1026, 547, affirmed 281 760, 
20. The moneys the account are therefore determined 
payable Gertrude Gunn. 


LIABILITY BANK FOR REFUSAL STOP 
PAYMENT CHECK 


First National Bank Miami Davis, Supreme Court 
So. Rep. (2d) 403 


Plaintiff, depositor defendant bank, issued his check against 
his account defendant bank the sum $475, but before the 
check was presented the bank, plaintiff ordered the bank not 
pay the check. Defendant bank disregarded the order, paid the 
check and deducted the amount thereof from plaintiff’s 
Defendant bank did not file any plea subrogation, counterclaim 
set-off recoupment plaintiff’s action for damages for fail- 
ure and refusal pay amount check depositor demand. 
Judgment was properly entered for depositor. 


Certiorari Circuit Court, Dade County; Paul Barns, Worth 
Trammell and Ross Williams, Judges. 

Suit Jack Davis, trading and doing business Jack Davis 
Motors, against the First National Bank Miami recover damages 
for defendant’s failure pay money owing plaintiff. review 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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judgment affirming judgment for plaintiff, defendant petitions 
for writ certiorari. 

Writ denied. 

Thomas Anderson, Miami, for petitioner. 

Lewis Hall and Alfred Sapp, both Miami, for respondent. 


BUFORD, J.—This cause before petition for writ 
tiorari test the legality the judgment the Circuit Court 
ing judgment the Civil Court Record Dade County. 

The declaration was one count, follows: 


defendant became and was prior the institution this 
suit and still justly indebted the plaintiff the sum four 
hundred and seventy-five dollars ($475.00), together with interest 
from August 24th, 1940, money payable the defendant the plain- 
tiff for money received the defendant for the use the plaintiff. 
And being indebted the defendant consideration thereof then 
and there promised pay the plaintiff request the said several 
sums money; yet, the said defendant though often requested has 
not paid the same any part thereof the plaintiff but refuses 
do. 


plaintiff sues the defendant and claims damages 
the sum one thousand dollars ($1000.00).’’ 


the declaration there was interposed single plea never was 
indebted alleged. 

The proof showed that plaintiff, being depositor defendant 
bank, issued his check against his account the said bank the sum 
$475, but, before said check was presented said bank, plaintiff 
ordered said bank not pay the check; that after receiving 
order not pay the check the bank disregarded the order, paid the 
check and deducted the amount thereof from account. 

ment was interposed. Under the pleadings and proof, judgment was 
properly entered for plaintiff. 


LEGAL QUERIES AND ANSWERS 


Acceptance 


The drawee bill accepted payable ‘‘at First National Bank 
and not elsewhere.’’ the acceptance general qualified? 


Qualified. L., See. 141. 


Accommodation Paper 


member firm without being authorized his partners, 
signed note maker the name the firm for the accommodation 
the payee. The payee sold the note one, who had knowledge 
that the firm signature was for accommodation. Can the holder enforce 
against the firm? 


Consideration 


Does the fact that the payee note loaned money the maker, 
enable the latter pay gambling debt, with which the payee was 
way connected, render the note void for valid consideration 

No. Clemons Succession Johnson, La. 120 So. Rep. 664. 


Delivery 
What constructive delivery? 


Delivery implied law from the acts the parties the 
delivery key safe containing securities with the intention 
passing title the securities. 


Holders Due Course 


note matured October 10th. the 11th the payee trans- 
ferred purchaser for value without notice any defect 
defense the note. the purchaser holder due course? 

No. One who takes instrument after overdue not 
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Indorsements 


Will indorsement the following form transfer title 
note: ‘‘For value received hereby guarantee payment the within 
note and any renewal same, and hereby waive protest, demand and 
notice non-payment thereof’’? 

has been held that such indorsement, though the form 
guaranty, was sufficient transfer title the instrument and con- 
stitute the purchaser holder due course. Rawlins County State 
Bank Rummell, Kans. 220 Pac. Rep. 255. 
Digest. 


Insurance 

policy covered insurance against the loss bonds ‘‘through 
robbery, holdup theft any person while the property 
Does the policy protect the insured where appears 
that the insured’s messenger left certain bonds the office 
chaser and returned later get certified check, when found that 
the purchaser had absconded with the bonds? 

No. Hanson National Surety Co., 246 Supp. 357. 


Lien and Set-Off 

Where person deposits his credit bank money which 
holds trustee agent another, may the bank apply the deposit 
the satisfaction the depositor’s individual debt, provided the bank has 
knowledge that anyone other than the depositor has interest 
the fund? 
Yes. Fidelity National Bank Copeland, Okla., 275 Pac. Rep. 


Money Orders 
Are money orders negotiable? 


No. Money orders are not negotiable instruments, and the United 
States may recover back money paid upon fraudulently issued money 
orders notwithstanding the good faith the holders. Bolognesi 
United States, 189 Fed. Rep. 335. 1015. 858 
Digest. 


Negotiability 
draft payable ‘‘the Armstrong Estate’’ negotiable? 


No, because neither payable order bearer. Guggen- 
heim Co. Lamantia, Cal., 276 Pac. Rep. 995. 506. 931 
Digest. 
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Notice Dishonor 


whom may notice dishonor given? 

behalf any party the instrument who might compelled 
pay the holder, and who, upon taking up, would have right 
reimbursement from the party whom the notice given. 
See. 90. 


Payment 


The holder check indorsed blank, and delivered 
another person for deposit the holder’s credit. The person whom 
was delivered wrongfully demanded payment, and the bank, having 
notice his limited authority, gave him the money. the bank 
liable the owner the check? 

No. Peerot Mt. Morris Bank, 120 App. Div. 241, 104 


Presentment for Acceptance 


agent draws draft his principal the course the 
principal’s business and within the scope the agent’s authority. The 
principal refuses accept. What are the holder’s rights? 


The instrument effect draft the principal drawn 
himself. The holder may treat promissory note and acceptance 
not necessary bind the principal. First National Bank Home 
Digest. 


Presentment for Payment 
What persons are secondarily liable? 
The drawer bill exchange and indorsers bill note. 


Failure make proper presentment discharges them from liability. 
L., See. 70. 


Protest 


May bill which has been protested for sub- 
sequently protested for non-payment? 
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Digest Decisions Officers Executing Corporate 
Notes Held Personally Liable 


Where officer corporation signs his name note, intended 
bind the corporation only, the adding the officer’s title his signa- 
ture ‘‘John Smith, President,’’ does not relieve the officer from indi- 
vidual liability. Livermore, Me. 390; Hayes Brubaker, 
Ind. 27; Davis England, 141 Mass. 587; Robinson Kanawha 
Valley Bank, Ohio St. 441; Tilden Barnard, Mich. 376. 
260. 


Where the president corporation signs note the name the 
without proper authority, may held personally liable 
the note. New Georgia Nat. Bank Lippmann, Y., 164 


note which recites that ‘‘We promise pay,’’ and signed, 


N., President World’s Pastime Exposition Co. D., Treas.,’’ 
prima facie the individual note and MeNeill Shober 
Lithographing Co., 144 238, Rep. 31. 313. 


Directors corporation are personally liable note the cor- 
poration where the annual report, required the statutes New 
York, not filed. Union Nat. Bank App. Div. 65, 


Persons who sign their names promissory note followed respec- 
tively the abbreviations ‘‘Pres.’’ and Treas.,’’ the signature 
the corporation which they are supposed officers not being 
the note, are personally liable the note even though they intended 
make the corporation solely liable. Kegel Wis., 272 


Although person signing note writes the word 
some similar word after his signature personally 
liable. Williams Second Nat. Bank, Ind. 237, 230; San 
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Bernardino Nat. Bank Andreson, Cal., Rep. 168, 
258 Brunswick, Co. Boutell, Minn. 21, 258; Daniel 
Buttner, Wash. 556, Pac. Rep. 811. 512. 


Where two officers corporation signing note, added the words 
and ‘‘Treasurer’’ their signatures, they were held per- 
sonally liable bank, which discounted the note, the bank not being 
informed that the note was intended create corporate liability only. 


683. 


Where the officers corporation sign note ‘‘C. Allen, Secre- 
tary, Sandefur, President, Clark, Treasurer,’’ they will 
personally liable although the name the corporation appears with 
other printed matter the top the note. Shanks Clark, Ark., 360 


Where note had the name Ridgewood Ice the margin and 
was signed, ‘‘John Clark, President, Close, Treasurer,’’ was 
held that Clark and Close were personally liable the note bank 
which had discounted for the payee before maturity. Casco Nat. Bank 
Clark, N.-Y. 307; see also Merchants Nat. Bank Clark, 139 


Notes signed the name corporation ‘‘H. Harstad, Pres., 
Schultz,’’ Schultz being the secretary, renders the latter person- 
ally liable. Exchange Bank Marcus Schultz, 149 Rep. 


Adding the abbreviation ‘‘Treas.’’ and the letters ‘‘V. P.,’’ after the 
signatures the indorsers note does not absolve them from per- 
sonal liability indorsers. Morris Reed, Ga., Rep. 314. 


The fact that the officials bank knew that person, signing 
note and writing the word after his name, did not mean 
individually liable, defense action the bank the note, 
where the bank officials did nothing mislead the maker. Nimnich 
Bank Corning, Ark., 200 Rep. 992. 273. 


action note signed the name corporation, followed 
the defendant’s signature without qualification, was held that the 
defendant could not show agreement that was bound only 
vice-president, and that the defendant could not defend the ground 
that the plaintiff bank acted fraudulently failing advise him that 
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would individually liable the note did not add the words 
after his signature. Farmers’ State Bank Lamon, 
Wash., 231 Pac. Rep. 952. 394. 


Persons who place their signatures beneath that corporation 
promissory note will not permitted action holder due 
course show that the note was intended the note the corpora- 
ion only. They will personally liable unless appears that the holder 
had notice the facts. Kraushar Lloyd, 273 Supp. 


The secretary corporation, who signs his name promissory 
note under the signature the corporation, without anything indicate 
that signs representative capacity, personally liable the 
note. Starley Deseret Foods Corp., Utah, Pac. Rep. (2d) 1221. 


